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Afik & Co. marks the date of demise of Annie Oakley (born Phoebe Ann Mosey;
August 13, 1860 - November 3, 1926), an American sharpshooter.
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B An article dealing with The Representative Problem in
¥ companies, the need for corporate governance and to
/4 avoid personal responsibility and not allow non-senior
| executives in the company to negotiate on its behalf
| or negotiate without the assistance of a lawyer,
| especially when it comes to a public company. The

article was written by Adv. Adi Marcus of Afik & Co.
The article in English may be found at the link:

https://www.afiklaw.com/articles/a347
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A shareholder who embezzled can be removed from the company and this does not constitute
minority oppression. Read more at: http://www.afiklaw.com/updates/12943
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A company may be entitled to receive criminal investigation materials against its manager in order
to open proceedings against the manager. Read more at: http://www.afiklaw.com/updates/12945
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Use of a work of art may be deemed a copyright infringement even if the result of the use if
distributed for free. Read more at: http:/www.afiklaw.com/updates/12947
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Although an illegal agreement is not enforceable the party who initiated the illegality cannot take
advantage of it so as not to PAaY. Read more at: http:/www.afiklaw.com/updates/12949
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A contractual labor dispute jurisdiction clause will usually be honored. Read more at:
http://www.afiklaw.com/updates/12952
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Obtaining a building permit to make a change in the common areas does not enable the change
absent consent of the tenants. Read more at: http://www.afiklaw.com/updates/12954
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article dealing with The Representative Problem in companies, the need for corporate governance and
to avoid personal responsibility and not allow non-senior executives in the company to negotiate on its behalf
or negotiate without the assistance of a lawyer, especially when it comes to a public company. The article
was written by Adv. Adi Marcus of Afik & Co. Adi Marcus, Adv. is an attorney in the office of Afik & Co.
(www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights, media law and
international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv
University and an international MBA from Bar llan University. She completed her internship at the Ministry
of justice under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18
months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal
department of the communications network "Noga Network" (Channel 2 of TV), with her last position before
the company merged with Channel 10, was head of department in the legal department and then, before
joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal

advice to artists and cultural figures, both in Israel and internationally. The article in English may be found at the link:
https://www.afiklaw.com/articles/a347
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A shareholder who embezzled can be removed from the company and this does not
constitute minority oppression

A 25% shareholder in a company that owns a store ran the store until he took money from the company due
to a gambling debt. He informed the other shareholders of this and undertook to repay the funds but they
immediately terminated his employment as the store manager and as a director of the company and took
further action against him. The company also financed the defense costs in the legal proceedings that were
initiated.

The Court held that the retaliatory actions taken upon discovery of the embezzlement did not constitute
discrimination but the company was not entitled to finance the legal costs in the oppression claim.




Oppression is any situation of harm to a well-founded interest or legitimate expectation of a shareholder in
a company; The failed management of a company; Ongoing damage to the legitimate expectations of the
minority to participate in its day-to-day management; or an acute crisis of trust between the shareholders of
a private company which is managed as a kind of partnership. Here the minority shareholder expected to
manage the company and upon learning of the taking of the funds by the minority shareholder the partners
took retaliatory measures including: cancellation of the credit card, disconnection of the car fueling card,
removal from the company's WhatsApp group, dismissal from the store management etc. These actions
negate the legitimate expectation of the minority shareholder to continue to run the store, but because they
were made as a direct and immediate response to the embezzlement, they do not amount to oppression of
the minority. In general, a company that manages legal proceedings against it must bear the legal expenses
in respect of these proceedings, but this is not the case with regard to a claim for oppression of the minority.
In a shareholder dispute there is place to add the company as a party to the proceeding, but the company
can not fund the proceeding for one of the parties. Such financing constitutes an unfair distribution of the
company's resources among the shareholders and therefore amounts to oppression of the minority.
Therefore, in order to remove the oppression, the costs incurred by the company for conducting the
proceedings must be reimbursed. In addition, becuase there is no doubt that the trust between the parties
has been lost, a separation must be made by way of the purchase of the minority shares by the majority
based on a valuation of a company to be made.
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A company may be entitled to receive criminal investigation materials against its
manager in order to open proceedings against the manager

After a controlling shareholder in a company was convicted of fraud, breach of fiduciary duties and
embezzlement of funds of the company as well as various other offenses under the Securities Law, the
company filed a claim against him and demanded to receive all the criminal investigation materials.

The Supreme Court held that the criminal proceeding materials should be each examined and the company
is entitled to receive all material relevant to the case. A party to a civil litigation is entitled to receive from
the other party all material relevant to the case. While there is usually a broad approach to the question of
relevance, where any document which may assist a party to pursue its case is considered relevant, it is not
a sweeping qualification for a party to review materials without limitations and materials will be given only
where there is correlation between the materials and the issue of litigation. The fact that the materials were
used in a criminal proceeding does not preclude the disclosure but also does not oblige it, and no sweeping
relevance can be assumed, especially in light of the existence of conflicting interests of third parties.
Therefore, the criminal investigation materials must be each examined and the company is entitled to any
material relevant to the proceedings against the manager.

NTIAYI D"XI' NI'DT ,"YNoN UDYN "IDTY ‘

Commercial, Intellectual Property and Labor Law Updates ‘

D1'N2 AXOIN YIN'YA NINXIN OX DA DX NI'DT 1907 217y aya wim'y - .X

7X"7N1 ANON NVSIYN 1) ,19'-21AX 7M1 'TINAN VOWNN N2 ,19.09.2021 ,'nkI nya 0'011'D1 NIV NIPTAX 77an 1 'NRI 17001 64345-05-16 X"'n
oN'n

D1'N2 NNANN NNO19Y MW NI7A R71wY 17001 APV MIXN DN'Y' YiIiN'y nhwy 7Tan nivtan N1an
DNINR??

A09IWI7I) XD 0NN NIFIDT N9N FTI NIV ,NIYN NI72 17001 7Y MM win'wn D ,uap 0ownn N
NN YR D7'NN 7277 WO MDY win'y NIYYY "MIyny ' )2'0% LMk N va KN (renr —
A"NI01L'RIN'Y NPT L,NN20 NI PN MNY TN AN 2,770 AN YWin'y Laln win'yl 121 DX
NYUYI DAY DX IDIN L IPDINI NNPWVN WIN'YN NNUNA :D'MNIA 19001 AWNNNY7 W' ,win'yn NIRAIN N1'NAY
TVl DI'NA IRP7IN MWD NINIZY R 7V ,[XD .0'N'D 7 N0 7V win'win NYSYNI WIN'Yn p'n ,win'win

-4-



,27Tan 7w 'onImn DI 7Y NMIN0oN NNV KN NIYA NINEZA YD WIn'yn NIRRT NININD ND'AN 0TRY
27001 7w DX NFIDT X NI9N 77an 0197 AN win'wa 1 X7 DY

Use of a work of art may be deemed a copyright infringement even if the result of
the use if distributed for free

The Migdal Insurance Company used the works of artist Yaakov Wechsler, which were included in the
calendar that was distributed by the company for free to its customers.

The Court held that the use of Wechsler's works in the calendar amounts to copyright infringement. The
artist (and after demise of the artist — the successors) owns the copyrights in the works. Therefore, anyone
who wishes to use such works must first obtain permission, unless it is a “fair use”. Fair use includes self-
study, research, criticism, review, journalistic reporting, etc. In order to examine the fairness of use, a
number of factors are to be taken into consideration: Main purpose and nature of the use; Nature of the work
used; Scope of use and the effect of use on the value of work. Here, although the calendars were distributed
free of charge and were intended to promote support for Israeli art, the main puporse of the calendars is a
commercial purpose of promoting Migdal Insurance's reputation, and therefore it is not deemed fair use.
Hence, Midgal infringed Wechsler’s copyrights.

07w X7 "1 n'7¥2% 710" 1I'R NI'ZINN 'R NIX OT' AWK TXD QDX X 71N 'M72 DDoaY ninnY

DIYIYY? V9YN N1 NavA [I'7vn vownn N1 ,20.10.2021 ,n"va niIMwn ma 7710 - 'l R 1 n"ya nar nimr oxkn? 070 719/20 X'y
N7 012, TIR-P12 NI9T DAY PNY' D'UDIYN 1D ,0"NITR

NIDIRNN 792 17 IN72IW NIRYIND 7W2 N2 L,'URIN 72700 DI7YN WAT 02N DX D'OW ,Nwn |7ap
7NN 190'N7 NIMKX NN NOIZN TWKD — N2 N 72pnn X7 D7IvnY (YU 'URIN 7270 X ,NNAN NI
J71N 'M72 DD0NQ NAITAL 7'RIN N9IPNN NIDIRNN 72V D7WY7 DIpn 'R DAl — NN N7ap Tvimn

200 N9 WINT? [N K71 9K IR PIN M7 ATING .DIPWUNYT 'ROT mawnn |72 D LA |I'vn udwnn N
NIN D7 QWD TX7 NNINY IR DX [IN27 ' ,000NN 'S 7V 1A1'N DX VX1 71090 NTINT TNX TXW 720 ,NNT DY
N 7¢ DMIND NANTA ,NTIND W YINAD DTN AWNNNT7 N 1, N1 DY717'YU0N 1 .0NYPNR IR 07D, 113N
VIN'2'7 NND0N RIN DDONN DX D2 ,[XD .07 DININTING D'TTYN NIANINNAY N'ON'N NAWKRN DTN, NIRIND
ININN 'Y 'NMIELNMIAN PATAY NN LIRYIN D01 IYRPANI DIVY N2 N N0 7Y nta Y i M aTin
1'R DDONNW [IVO7 712" 1'X DDONN 'NIN NIX NIYAN 72177 2'NdNY TNN T¥N DA NN DNN'NN NRXIN 7Y
DI 'R P71 0T MXY RINY NIFRIND 'R N9 NNRAY7 'WURIN 7277 YWORY 'R .DI7WUNN 1109 WINT71 '2In

.DI7UNN INIX 11097

Although an illegal agreement is not enforceable the party who initiated the illegality
cannot take advantage of it so as not to pay

A law firm employed an employee in his firm for 9 months. The employee discreetly told the office manager
that she is pregnant and was dismissed a few days later.

The Court ordered the employer to compensate for the dismissal of the employee due to her pregnancy.
Israeli law prohibits the dismissal of pregnant women due to their pregnancy, which constitutes prohibited
discrimination, and the law shifts the burden to the employer to show that a pregnant employee was not
dismissed due to her pregnancy. Moreover, non-pregnancy related dismissal of a pregnant woman is also
prohibited unless preapproved by the Ministry of Labor and Welfare. In case of discrimination, compensation
may be awarded under law without proof of damage in the amount of up to ILS 50,000 and in case of
dismissal due to pregnancy, the law allows compensation of 150% of the salary that would have been paid
during the period beginning on the day of dismissal or the day the employer knew or should have known of
the reason for limiting the dismissal, whichever is later, and ending at the end of the period of limitation of
dismissal, or the date on which the dismissal permit was granted or the employee was returned to work.
Here the employer did not show that the dismissal was not due to the pregnancy and was thus ordered to
pay compensation of about ILS 135,000 due to illegal dismissal.
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A contractual labor dispute jurisdiction clause will usually be honored

Senior executives of an Israeli company that is part of the Playtech Group and wholly owned by a company
incorporated in the Isle of Man, which is a subsidiary of another Isle of Man company traded on the London
Stock Exchange, filed a claim with the Israel Labor Court, for a bonus under the group bonus plan, which
had an exclusive England and Wales law and London, England Courts jurisdiction clause.

The Labor Court dismissed the claim regarding the bonus in lack of jurisdiction. Even if there is a provision
in the contract stating that a dispute will be resolved in a foreign country, this provision does not prevent an
Israeli Court from hearing the dispute. However, although this is at its discretion, the tribunal will respect an
agreed jurisdiction clause, except in exceptional and rare cases. Here, as part of the bonus program, an
exclusive English jurisdictional clause was included and therefore there is no jurisdiction to hear the case in
Israel.
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Obtaining a building permit to make a change in the common areas does not enable
the change absent consent of the tenants

A tenant in a condominium broke down a wall from his apartment for the purpose of building an exit to the
common yard without the consent of the other tenants, but after receiving a building permit for it.

The Land Registry Supervisor held that the opening of the wall was done illegally and the tenant must restore
the wall to its prior state. Israeli Law stipulates that any property which has not been defined as an apartment
is deemed common areas. According to the common condominium bylaw entailed in the Law, a tenant can
not make changes or repairs that damage common areas or endanger, or may endanger, their existence or
change, or may change, their value, including opening a door in the exterior wall of the condominium, without
the consent of the general meeting of the tenants. Carrying out such an action without consent, constitutes
damage to the common areas. Therefore, it is not sufficient to obtain a building permit that regulates the
planning aspect of the action, but not its property aspect. Here, although the tenant received a building
permit for the exit to the common yard, he did not obtain the consent of the general meeting of the tenants
to carry out the change. Thus, the opening of the wall was done illegally and the tenant must restore the
wall to its prior state.
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The Prince - 2021 /Adi Marcus, Adv.

In 1513 "The Prince" was written - the famous book about governance written by Niccolo Machiavelli
(posthumously published in 1532). Approximately 500 years later, politics, it seems, has not changed
much, but as more and more people lose interest in State affairs, more and more people are actually
becoming interested in corporate governance .

In most companies there is constant tension, which was given the legal name "The Representative
Problem", which is rooted in the power relations between controlling shareholders and minority
shareholders and stems from the controlling shareholder's inherent ability to direct the company's
activities and the apprehension that it will be used to harm the company or the minority’s rights. The
good of the company and the good of its shareholders are not necessarily the same and the fact that a
certain action serves the good of the shareholders does not necessarily mean that it is an action that
promotes the good of the company. Moreover, the decline over the years in the concentration of
control over companies and the strengthening of decentralized patterns, which are manifested, in
public companies, in the increase of public holdings, lead to a situation in which many companies
operate without a strong shareholder control core. Thus, in the structure of modern society, and
especially in companies with a large number of shareholders (including public companies), the
Representative Problem often becomes concentrated on the relationship between shareholders and
management, and one of the main issues related to this is the information gaps between the two.

In order to ensure the proper conduct of the corporation and to prevent such abuse, corporate
governance rules have been created - both under law, by caselaw and in practice - which are the set
of norms, principles and rules, binding or voluntary, that apply to a corporation and define how it
should be duly managed, where non-compliance may even create personal liability for executives,
officers and even shareholders who failed to follow such. As such, in a decision given at the end of
October, 2021, which deals with the ripples of the major shareholder dispute in Emblaze, the Supreme
Court held that even criminal investigative materials regarding fund withdrawals in a monetary claim
against the manager who controlled the company may be disclosed.

A case heard in September 2021 at the Jerusalem District Court dealt with minority shareholders who
contended that the conduct of the controlling shareholder and CEO constituted oppression of minority
rights. The Court held that the management failed to duly manage the company when it acted without
keeping the shareholders involvement and without duly holding board and shareholders meetings, or
when it sent a person who is not a senior executive of the company to negotiate with large
international entities without the proper accompaniment of a legal adviser. In a public company the
case could have ended in personal claims of the public against the manager.

Thus, especially when the company is a public company, but not only, it is vital to act transparently
with the shareholders and to duly maintain corporate governance to ensure not only proper conduct
but also protection for managers and controlling shareholders from future claims. While it is not
advisable to let the legal team run the company instead of the executives, ongoing legal assistance
from attorneys with expertise in the field as well as business background which allows them to assist
the firm in maintaining good order and corporate governance is extremely important to prevent the
possibility of personal claims against the management.

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a
case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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