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Afik & Co. marque la date du déces du sculpteur frangais René Frangois Auguste
Rodin (12 novembre 1840 - 17 novembre 1917). « Le Penseur »est I'une des plus
célébres sculptures de son.
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Afik & Co. marks the date of demise of French sculptor Frangois Auguste René Rodin
(12 November 1840 — 17 November 1917). “The Thinker” is one of the most famous
sculptures of his.
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On James Bond and Official Receiver 2021 - The Unsettling Easiness of a Financial Murder

in Israel /Doron Afik, Esq.
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http://he.afiklaw.com/articles/a348
An article dealing with the Israeli Insolvency and
Economic Rehabilitation Law and the need for a
revolution in the appointment of receivers and
liquidators and in the institution of the Official
Receiver. The article was written by Doron Afik, Esq.

of Afik & Co. The arice in English may be found at the link:
https://www.afiklaw.com/articles/a348
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A trust agreement for the holding of shares will be enforced unless there is an oral agreement
turning it to an ostensible agreement. Read more at: http://www.afiklaw.com/updates/12980
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A marketing director should not be held personally liable for the payment of compensation for
breach of the Spam Law by the Company. Read more at: http:/www.afiklaw.com/updates/12982
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Insolvency proceedings will not be initiated against a company that can be rehabilitated. read more
at: http://www.afiklaw.com/updates/12984
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A Common Law marriage status does not automatically entitle to spouse’s pension. Read more at:
http://www.afiklaw.com/updates/12986
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An employee who acts in the framework of his position in favor of a competing business will be
required to compensate the employer. Read more at: http://www.afiklaw.com/updates/12988

I'vinim 2apTy 4
Real Estate Law Updates
X' npT NN 1I'X1 Y120 nrra% 1wy NINIEN N9'an w2 A'Th NY'ona D'YTIN YN 7V N

NI2'01] MAITAI 120 KIN 2D'YA DX NMTN NN'0NA 1IN'K 7w X9 110D A DT 1DMN 727 X"N nnoyp
http://he.afiklaw.com/updates/12989 neon nwny NN [NIDX7 N'N [N K7WI NV [I'RY

A four-month delay in delivery of an apartment due to the Covid-19 epidemic may be reasonable and
not entitling to compensation. Read more at: http://www.afiklaw.com/updates/12990
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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On James Bond and Official Receiver 2021 - The Unsettling Easiness of a Financial Murder
in Israel /Doron Afik, Esq.
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An article dealing with the Israeli Insolvency and Economic Rehabilitation Law and the need for a revolution
in the appointment of receivers and liquidators and in the institution of the Official Receiver. The article was
written by Doron Afik, Esq. of Afik & Co. Doron Afik, Esq. is a notary public and an attorney admitted to
practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries
(www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on Australian and New York
IPO’s, international transactions, including mergers and acquisitions, dispute resolution and issues of public
law. He is a graduate of a European Union alternative disputes resolution course and the ICC Master Class
for arbitrators and also serves as arbitrator. The article in English may be found at the link: https://www.afiklaw.com/articles/a348
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A trust agreement for the holding of shares will be enforced unless there is an oral
agreement turning it to an ostensible agreement

Two French businessmen, one of whom migrated to Israel and the other to Dubai, signed an agreement
under which one will hold shares in a chain of companies for the purpose of holding a Portugese hotel in
trust for the other. After the ownership of the hotel was transferred to a third party in breach of the trust, the
trustee contended that the agreement was never a trust agreement but an agreement to sell shares that
was not ultimately consummated.

The Court held that a valid trust agreement had been signed between the parties and that the sale of
ownership of the hotel constituted a breach of that agreement. An ostensible contract is a contract regarding
which there is a deliberate discrepancy between the parties' intentions and the language of the contract.
This discrepancy is usually intended to achieve a particular purpose and the condition is that there is indeed
a covert agreement between the parties on such purpose. In fact, in order to show that an agreement was
signed only ostensibly, it must be shown that there is an oral agreement between the parties which contradict
the written contract. There is no impediment to giving effect to an oral agreement that contradicts what is
stated in the contract, for example in cases where there are agreements later to the contract or in cases
where an interpretation of the contract is required. Here, it the contract was not merely an ostensible
agreement as there was no other agreement between the parties regarding the sale of shares and because
it is clear from the circumstances that the intention of the parties was to create a trust in accordance with
the language of the contract. As such, once a trust agreement between the parties was executed, the sale
of the hotel, contrary to the beneficiary's interest, constitutes a breach of the trust.
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A marketing director should not be held personally liable for the payment of
compensation for breach of the Spam Law by the Company

A person who received spam mail demanded compensation from the company's marketing director after
contending that by virtue of her position she was directly responsible for breaking the law.

The Court dismissed the claim against the marketing director and held that there is no room to charge her
personally. With regard to the publication of spam messages, Israeli law stipulates that a director of a
corporation as well as the person responsible for the areas of marketing or advertising in the corporation
must monitor and do everything possible to prevent an offense by the corporation or an employee thereof.
However, the law addresses only the criminal aspect and does not directly address the liability in the civil
aspect. Imposing a personal liability against an officer of a corporation will not be done easily and it must
be shown that the officer itself committed the wrongdoing and caused the damage. Here, the marketing
manager was a regular employee whose name did not appear in the advertisement at all and in any case,
the advertisement promoted a business which she does not own and the company's goals and not her own
and therefore she cannot be seen as the one who 'advertised' the spam. In addition, the responsibility at
the civil level should not be extended to a marketing manager and personal responsibility for the payment
of compensation should not be imposed on her, certainly where there is no personal involvement on her
part in the publication of the spam.
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Insolvency proceedings will not be initiated against a company that can be rehabilitated

The Israeli oil refineries (Bazan Ltd.) has entered a state of insolvency and negotiated with its bondholders
who constitute 99% of its creditors for the purpose of rehabilitating the company. In parallel, a creditor of
the company with a debt in the amount of ILS 615,000 filed a motion to initiate insolvency proceedings
against the company.

The Court denied the motion. Israeli Law establishes a default whereby when a company meets the
definition of "insolvency" under law, a motion to initiate proceedings against such company should be
approved automatically. In spite of that, the law expressly recognizes an exception which confers discretion
not to grant such motion, if initiating insolvency proceedings would harm the possibility of the company’s
economic rehabilitation. Here, the bondholders, who are the dominant creditors of the company, are
operating with the company in order to both elevate the value of their shares and keep the company active,
while granting the motion may result in a low realization value. On the other hand, the debt of the creditor
who filed the motion is negligible in a manner that even if the motion is granted, it may not be able to collect
its debt. Therefore, the motion for initiating insolvency proceedings was denied.
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A Common Law marriage status does not automatically entitle to spouse’s pension

A couple who ran a joint household as well as family life for many years, until they separated, executed a
prenuptial agreement, which excluded each spouse’s entitlement to the other's pension.

The Court held that the woman is not entitled to her former spouse's pension. "Common Law marriage" is
a case where a couple decides to lead a common lifestyle as a married couple for all intents and purposes
but refrain from institutionalizing the relationship, with such status having a great significance for the
acknowledgment of the couple’s rights towards each other. The existence of such a relationship is
dependent on two cumulative conditions, which are being review individually, given the circumstances of
each case: Family life, which is derived from a significant period of life together; and conducting a joint
household, including living under one roof, sharing economic life, etc. Common Law marriage couples can
settle their relationship by a prenuptial agreement. Here, the couple ran a joint household and shared one
roof intermittently for 17 years, but in 2018 decided to separate and since then have not kept constant
relations, so they are no longer considered under Common Law marriage. Furthermore, when they were
still under a Common Law marriage status, they settled their relationship after their separation under a
prenuptial agreement, which explicitly excluded the spouses' entitlement to each other's pension. Therefore,
the woman is not entitled to her spouse's pension.
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An employee who acts in the framework of his position in favor of a competing
business will be required to compensate the employer

An employee assisted the former CEO of a company, who set up a competing business, while working in
the company and contacted a company customer to divert its business for the competing business.
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The Labor Court held that the employee's conduct was extremely severe and the employee must
compensate the company for breaching the duty of good faith and loyalty. In a relationship between an
employer and an employee, the parties have a relationship of trust and by virtue of such, the employer may
assume that the employee, who is employed full time, devotes all his energy to the benefit of his workplace.
Here, the employee reported to the employer that she was ill, but during these days assisted the previous
CEO in setting up a competing company, using the company vehicle given to her for work purposes and
even approached a company customer, on behalf of her new employer, in order to direct the customer's
activities to the competing business while misleading the client to believe that she is negotiating with him on
behalf of the company and not the competing business. Although the company was finally able to save the
transaction with the client, such conduct is extremely severe and justifies holding the employee accountable
obligating her to pay compensation.
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A four-month delay in delivery of an apartment due to the Covid-19 epidemic may
be reasonable and not entitling to compensation

A purchaser of an apartment sought compensation from the contractor after receiving the apartment in about
four months delay, due to the Covid-19 epidemic.

The Court dismissed the claim and held that the delay was due to circumstances beyond the contractor's
control and do not justify compensation. Israeli law stipulates that more than sixty days delay in tendering
an apartment from the date stipulated in the contract grants the purchaser a right to compensation, without
requirement to prove damage, in an amount of no less than 1.5 times the rent of an equivalent apartment
up to eight months and as of the ninth month, 1.25 times the rent of an equivalent apartment. However, the
law allows the parties to determine that the seller will be exempt from compensation if the delay is as a result
of circumstances beyond the seller's control and if the risk for its occurrence and consequences is not
imposed on it. In this case, the parties agreed that in the event of a delay, the expected delivery date would
be postponed for a reasonable period of time from the interruption or delay. The Covid-19 epidemic led to
delays in the completion of the project due to a significant decrease in the number of workers, which directly
affected the pace of construction despite the contractor’'s efforts to reduce the delay. Because these are
circumstances were beyond the control of the contractor and could not have been foreseen and because
the period of delay is reasonable, there is no room for compensation for the period of delay.
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On James Bond and Official Receiver 2021 - The unsettling easiness of a financial murder in
Israel /Doron Afik, Esq.’

In June 2010, I published an article in the The Marker titled "The unsettling easiness of a financial murder
in Israel" in which I compared James Bond, a killer in the name of the Queen, to the Israeli Official
Receiver. The first deliberately eliminates enemies of the Kingdom and the second negligently
eliminates businesses and companies. Ten years have passed but in Israel nothing has changed.

Ten years have passed, three James Bond films, one Daniel Craig, one “Q” that came out of the closet in
2021, Prince Philip passed away, unfortunately, and England sailed away from the EU, but all in all, all
remained the same. In Israel, however, a revolution! ... well, sort of ...

In 2018, the Israeli legislature replaced the Bankruptcy Ordinance (clearly an unsexy name!) With a law
with a beautiful name: "The Insolvency and Economic Rehabilitation Law." Accordingly, also, the law
renamed the Official Receiver, in the context of bankruptcy to: "Commissioner". The person who is the
"Bankrupt" was also renamed to "the individual" (in Hebrew it also means “the only one”). In this case
(and only in this case) there is also a real reason for the name change. He is, simply, the only one who
really cares about the proceedings.

But beyond the name change, the “opinion” of the "Commissioner" is still required in every procedure
and the opinion of Commissioner is still redundant. The “opinion” is not based on anything other than,
it seems, a summary by a junior lawyer of the "facts" that others have written. After all, what opinion
can one have without any research body, without manpower with economic understanding (unlike the
Antitrust Authority that employs lawyers and economists and its positions are based on market research
and study) and is a busy body so that its reactions only delay procedures that ought to be fast and efficient.

Thus, for example, in a case in which we represent a businessman against whom a bankruptcy petition
was filed, the Court tried to mediate between the creditor and the debtor and when failed, granted, oddly
enough, an order to open bankruptcy proceedings. The creditor's lawyer later confirmed to us that the
entire purpose of the proceeding was to apply pressure and the creditor never intended for the
businessman to be declared bankrupt. For this reason, the same creditor also agreed to reduce the debt
by ILS 1 million, just to try to stay the proceedings. The lawyer of the Commissioner was late in filing
responses, delayed the proceedings, gave an “opinion” to the Court that had nothing in it but repetition
of “facts” already stated by others (but drafted as a decision, or an order to the Court, instead of as an
opinion) and even when the businessman deposited ILS 600,000 in the "Commissioner" bank account as
a condition for staying the bankruptcy proceedings (in accordance with the settlement reached in the
appeal hearing, to which the Commissioner's representative "forgot" to appear), it took the Commissioner
over a week, two Court motions and a personal application to the Official Receiver herself, to confirm
that the money was received and the proceedings can be stayed (i.e. the businessman was "bankrupt" for
8 days for no reason other than the Supervisor's negligence).

So what is the solution for the next ten years? It is high time to turn the "Commissioner" into what it
should be: an entity in charge of appointed receivers and like the Attorney General, a party only to
proceedings where it actually has something to say. In particular, (even if this requires a legislation
change) one need to set a maximum hourly wage for receivers and monitor that they do not waste
unnecessary hours for no reason. Ultimately, the receiver's salary (currently calculated as a percentage
of the bankruptcy portfolio) is an incentive for receivers to promote bankruptcy proceedings instead of
rehabilitation and the victims of this are the debtors but also their creditors and the economy as a whole.
And just like 10 years ago: until this is done, as much as you want to blackmail a businessman in Israel,
all you need to do is to threaten to file a false bankruptcy petition.

‘Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and
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