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Afik & Co. marks the date of demise of American author Isaac Asimov (January 2, 1920 -

April 6, 1992) wrote or edited more than 500 books but is most beknown for his science
fiction works.

X2aw axe 1"y / nnixa nprTan eypta A

Blockchain and Due Diligence / Yoav Sagi, Adv.
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http://he.afiklaw.com/articles/a358
An article dealing with blockchain related issues that
should be considered in conducting a due diligence
review of a company. The article was written by Yoav
Sagi, Adv. of Afik & Co., Attorneys and Notary. Thearticle

in English may be found at the link: https://www.afiklaw.com/articles/a358
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A manager who makes false solvency representation to enable delay of debt payments of a
company may be personally liable for company debts. Read more at: http://www.afiklaw.com/updates/13617
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A director may not make decisions that prefer his interest over the company's interest. read more at:
http://www.afiklaw.com/updates/13619
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A false affidavit submitted by a bidder in a tender cannot be remedied and the bid need be
disqualiﬁed. Read more at: http:/www.afiklaw.com/updates/13622
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Prohibition of work from home does not necessarily constitute discrimination in working
conditions. Read more at: http:/www.afiklaw.com/updates/13625
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The "truthful publication” defense against defamation may apply even if not everything stated in
the publication is true. Read more at: http://www.afiklaw.com/updates/13627
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When a realtor fails to close a transaction, the purchaser may turn to another realtor and is exempt
from finders fees for the first realtor. Rread more at: http://www.afiklaw.com/updates/13629
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article dealing with blockchain related issues that should be considered in conducting a due diligence
review of a company. The article was written by Yoav Sagi, Adv. of Afik & Co., Attorneys and Notary. Yoav
Sagy, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com), who focuses on commercial law,
corporate law, and international transactions. Adv. Sagi is a graduate of the Faculty of Law and Business
Administration at Reichman University. The article in English may be found at the link: https://www.afiklaw.com/articles/a358
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A manager who makes false solvency representation to enable delay of debt
payments of a company may be personally liable for company debts

A settlement agreement, signed between a company and its supplier, regarding payment of a debt of
hundreds of thousands of shekels, was not honored by the company. The supplier demanded that the
shareholder and manager of the company personally pay the debt in person, although he is not a party to
the agreement and was not a guarantor to the company’s undertakings.

The Court held that the shareholder and manager is personally liable for company's debts both by virtue of
the principle of piercing the corporate veil and by virtue of direct liability. Under Israeli law, a company debt
can be attributed to a shareholder in exceptional cases where the separate legal entity is used in a manner
that deceives a person or deprives a creditor of the company, or in a manner that harms the purpose of the
company and while taking an unreasonable risk of repaying its debts. It is also possible to impose direct
liability on a company organ in cases where such organ conducted negotiations on behalf of the company
in bad faith. In this case, debt enforcement proceedings were held against the company in respect of the
debt. The shareholder and director of the company negotiated a settlement agreement in which the
company undertook to repay the debt in installments when it was agreed that subject to the first installment
the collection proceedings would be delayed. Once first payment was made and proceedings were delayed,
no further payments were made. During negotiations the shareholder knew that the company was in
financial difficulties and could not meet its obligations, but nevertheless made a false representation that the
debt would be repaid in installments. By doing so, the shareholder acted deceivingly and in bad faith in
order to gain an economic advantage - rescuing the company from debt collection proceedings - in a manner
that justifies piercing the corporate veil and also direct liability to the company debt.
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A director may not make decisions that prefer his interest over the company's
interest

In a shareholder dispute between two brothers, it was discovered that one brother, who served as sole
director of the company, signed a board decision in which he granted his company a right to receive funds
from a legal proceeding in which the company won, as partial indemnification for company expenses that
he personally incurred.

The Court found that the board's decision on the assignment of the debt is invalid and does not bind the
company. A director of a company has a fiduciary duty, which means that the director must act when he has
the interest of the company before him and not a personal interest, and is required to act in good faith, fairly,
and for the benefit of fulfilling his role. Here, it is an action of a director which is certainly not in the best
interest of the company out of concern for the company’s interest, but a taking from the company of an asset
for the director’s personal benefit. Even if the company did owe the director funds at the time, as a director
of the company he acted against its interest and the decision of the board of directors required the approval
of the general meeting which was not retrieved. Therefore, this is an action exceeding authorization that
does not obligate the company and the debt assignment is void.
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A false affidavit submitted by a bidder in a tender cannot be remedied and the bid
need be disqualified

The Ramat Gan municipality accepted a winning bid in a tender despite the fact it was proven that the bid
included a false affidavit, after accepting the bidder's position that it was a mistake in good faith.

The Court held that a defect of submitting a false affidavit in the tender could not be remedied and the
bidder's bid is to be disqualify. Technical defects that are visible on the surface and that do not violate the
principle of equality will not usually lead to the disqualification of a proposal. Defects of a material nature,
which result from errors in good faith or do not cause a breach of the principle of equality, will also not lead
to the automatic disqualification of the proposal and each case should be reviewed on its own merits. Here,
for the purpose of evaluating bids scoring, the bidders were required to attach an affidavit signed and verified
by a lawyer that the bidder is not conducting legal proceedings against local authorities. Meeting this
condition earned the bidder 2 points for its bid. The winning bidder submitted a false affidavit. This is not a
technical defect that is clearly visible to the eye, but a material defect that violates the principle of equality
between the bidders. It is not possible to obtain a remedy for the defect by reducing the score as the
Tenders Committee did, becuase the rules must be respected at the starting point and not at the end point.
Ignoring a false affidavit can lead to a slippery slope, as it allows a bidder caught in the act to claim that it
acted in good faith while severely violating the principle of equality and the certainty required in tender
procedures. Therefore, the winning bid is disqualified and the discussion was returned to the Tenders
Committee for the purpose of determining the new winner of the tender.
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Prohibition of work from home does not necessarily constitute discrimination in
working conditions

During the period of her employment an employee requested to work from home and the employer refused.

The Court dismissed the lawsuit and held that the fact that the employee was refused work from home did
not discriminate under the circumstances of the case. The law stipulates that an employer may not
discriminate in working conditions between employees in the same group. However, there is no impediment
for an employer to set different working conditions for employees performing the same job when done for
legitimate reasons. Here, the employee did not perform her job in a satisfactory manner. In addition, in the
specific department in which she worked, the employer issued a sweeping directive according to which
employees would work from the office. Thus, under the circumstances of the case, the employer exercised
legitimate discretion and its refusal to allow the employee to work from home does not amount to
discrimination.
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The "truthful publication” defense against defamation may apply even if not
everything stated in the publication is true

A person who purchased a product posted on Facebook a complaint about service not provided to him by
the seller and contended that the seller preferred other customers over him.

The Court rejected most of the claim and held that the post was protected under the "truthful publication"
defense. Defamation is something that, objectively, its publication may humiliate, make its target a target
for hatred, contempt or ridicule or demeanor due to acts, behavior or traits attributed to such target.
However, such publication may not be considered defamation if it is protected under the "truthful publication"
defense. In order to be covered under this defense, two cumulative conditions must be met: The publication
must be true from a factual point of view, where the defense will not be denied simply due to the fact that it
is unclear whether a negligible part which does not impose any actual harm is indeed true, and the existence
of public interest in the publication. Here, the major part of the publication was true, with the only unproven
part being that the seller preferred other customers over the purchaser. In addition, there is a social interest
that justifies publications that informs customers of the level of service and a business' compliance with its
obligations. Thus, the "truthful publication" defense exists in this case as to most of the publication.
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When a realtor fails to close a transaction, the purchaser may turn to another realtor
and is exempt from finders fees for the first realtor

A realtor presented a house to a potential purchaser. After the purchaser realized that the realtor was unable
to make the seller flexible at the asking price, she turned to another realtor, who closed the deal.

The Court dismissed the first realtor's claim and held that the realtor is not entitled to the fee. In order for a
realtor to be entitled to a fee, it is not enough that he presented the property to the purchaser, but actual
activity is required on the part of the realtor who need to be an "effective" factor in the closing of the
transaction. Any activity by another party that occurs after the initial brokerage activity has taken place, may
resume discontinued negotiations and sever the connection between the first brokerage activity and the
closing of the transaction until the result can no longer be attributed to the first realtor. However, in order
for the relationship to be severed, good faith is required and if a party thwarts the realtor's efforts and uses
the information obtained from the first realtor for direct contact with the other party while the realtor is
bypassed, or when he acts in another way to avoid brokerage fees, such as by employing a "straw realtor,"
this will be deemed breach of the duty of to act in good faith and brokerage fee will be owed to the first
realtor. Here, the purchaser acted in good faith and turned to another realtor after realizing that the first
realtor was unable to close the deal and therefore the first realtor, who was not the effective factor of closing
the deal, is not entitled to a fee.
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Blockchain and Due Diligence / Yoav Sagi, Adv.*

In 2009 a new and disruptive technology burst into our lives: Blockchain. One of the biggest
advantages of Blockchain is that it enables a direct transactional managing system (P2P) without the
need for an institutional middleman, which changes completely the whole transactional world and
creates huge advantages but, of*course, also new challenges. As any new field, this also raises
complex legal issues regarding property rights, as well as risks related to this technology — issues that
are vital to be acquainted with by any person transacting with a company in the blockchain field.

The blockchain technology allows each entity to distribute the information in its possession on a number
of linked “blocks”, each of which holds information. These blocks, together, form a data chain (hence
the name “blockchain”) in which the level of security is significantly higher by virtue of being distributed,
as it is not possible to break into each particular database and change it because the data is held in many
locations simultaneously. However, at the same time, the use of this technology and the creation of new
assets based on this technology raise legal issues that are important to review in a due diligence process,
not only of a company engaged in the field but also of a company holding assets using this technology.

Thus, for example, there are legal questions that need answering while conducting a due diligence review,
such as questions regarding ownership of NFT assets. One of the reason for the rising popularity of NFT
assets is the security is the trust of people in their ability to show ownership due to the credibility of the
blockchain technology, but one must keep in mind that the blockchain records ensures that there will be
no tempering from the moment of recording, but a question may arise as to the original asset itself.! It
might well be, that when there are significant assets protected by blockchain technology (or the company
uses cryptocurrencies based on this technology) there is a need to examine their storage location, the
history of the ledgers associated with such, the ability to prove ownership and unique taxation issues
related to crypto assets, as well as compliance locally and globally. A case heard at the Israeli Central
District Court in May, 20192, dealt with a person who sold Bitcoin at a profit of about ILS 8 million. The
Tax Authority demanded capital gains tax despite his contention that it should be treated as foreign
currency. The Court held that cryptocurrency, even if a substitute for money, is not considered an official
currency and thus, for tax purposes, is an asset subject to capital gains tax at the time of sale.

When a company holds assets using cryptocurrency wallets, risk management questions also arise,
such as whether the company manages the risk regarding loss of the encryption keys of the wallets
and its backups or how it is prepared for cases of inability to access the wallet. In addition, there are
significant questions regarding the field of money laundering. Is the company conducting a KYC
procedure for the entities it operates with, or may it one day find itself involved in money laundering,
without intent on its behalf. Moreover, even a proper KYC may not solve the issue of bringing the
money into Israel later and a whole fabric of IP, regulation and tax planning. In this regard, it should
be noted that banks take the utmost care when it comes to crypto-currency companies. for example,
in a case heard at the Tel Aviv District Court in March, 20192, the Court allowed the closing of an
account of a crypto company by the bank, after it became clear that the company did not report its
actual activities to the bank. The Court noted that banks have extensive identification obligations to
prevent money laundering and therefore there is a difficulty for the bank to receive money from a
customer who cannot identify the cryptocurrency path sought to be converted to cash (FIAT).

Undoubtedly blockchain, NFT and Web3 are here to stay and they are about to, in one way or another,
become an integral part of the activities of many businesses. Blockchain has many benefits of security and
efficiency, but as with most new technologies, one needs to adapt the risk review model to the review of
companies operating in the field and it is important to be accompanies by lawyers familiar with this field.

“Yoav Sagy, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com), who focuses on commercial law, corporate law, and international
transactions. Adv. Sagi is a graduate of the Faculty of Law and Business Administration at Reichman University. Nothing herein should be treated as a
legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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