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Afik & Co. marks the date of demise of Steven Paul Jobs (February 24, 1955 - October 05, 2011), co-founder of Apple

and one of the pioneers of personal computers and modern telephony revolution.
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A Will v. a Lasting Power of Attorney /Shelly Wilner, Adv.
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An article on the meaning of a will and lasting power
of attorney and the advantages of a notarized will. The
article was written by attorney Shelly Wilner of Afik &

CO., Iawyers and notaries. Thearticlein English may be found at the
link: https://www.afiklaw.com/articles/a371
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A person with investment experience who owns a stock portfolio may be deemed to have 100%
contributory fault for decreasing its value. Read more at: http:/www.afiklaw.com/updates/14130
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A public authority may disqualify a tender bid due to prior bad experience with a bidder even if it
is not a threshold condition. Rread more at: http://www.afiklaw.com/updates/14132
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Who relied on an anticipated breach but did not take measures to reduce the damage will not be
entitled to compensation for such breach. Read more at: http:/www.afiklaw.com/updates/14134
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Portraying a lawyer as a dishonest person may be deemed defamation. Rread more at:
http://www.afiklaw.com/updates/14136
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A realtor is entitled to brokerage fees even if a long time has passed since the day it presented the

apartment as long as it was the effective factor in closing the deal. Read more at
http://www.afiklaw.com/updates/14138
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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A Will v. a Lasting Power of Attorney /Shelly Wilner, Adv. ‘
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An article on the meaning of a will and lasting power of attorney and the advantages of a notarized will. The
article was written by attorney Shelly Wilner of Afik & Co., lawyers and notaries. Shelly Wilner, Adv. is an
attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial and

corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University.
The article in English may be found at the link: https://www.afiklaw.com/articles/a371
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A person with investment experience who owns a stock portfolio may be deemed
to have 100% contributory fault for decreasing its value

Yossef Elovitch, brother of Shaul Elovitch who was charged with fraud and breach of fiduciary duties,
contended that the State's seizure of the stock portfolio jointly owned by him and his brother in equal parts
and the manner in which the funds were released long after it has realized that half of them is owned by
Yossef, amount to negligence and caused the value of the portfolio to decrease.

The Court held that the seizure of the portfolio was not done in a negligent manner, and that in any case
Yossef's contributory fault is 100% at fault. Israeli law stipulates that in order to classify a conduct as
negligent, it is necessary, inter alia, to show the existence of a causal connection between a duty of care
and the damage caused, among which we examine whether the breach is conditio sine qua non for causing
the damage. However, it is possible to reduce the compensation awarded to the injured party where it is
partially responsible for the damage caused, according to the proportion of its contributory fault. Here, the
State seized the portfolio pursuant to a Court order, when the ownership could not be separated at the time
of seizure. As for the date of release, the State could indeed release the part belonging to Yossef at the
time it realized that he is the owner of at least 50% of the portfolio, however its conduct is not a conditio sine
qua non for the decrease in the value of the portfolio, as there have been other factors that could have
influenced it, such as the volatility of the market, the criminal case that was opened against Shaul Elovitch,
etc. In addition, Yossef is a businessman who used to make decisions regarding the portfolio without any
consulting, and because he never instructed the State to sell his share or manage it in a certain manner, he
is deemed to have 100% contributory fault.
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A public authority may disqualify a tender bid due to prior bad experience with a
bidder even if it is not a threshold condition

The Ministry of Social Affairs disqualified a tender bid due to a previous negative experience with the bidder,
even though it was not a threshold condition in the tender but a quality criterion.

The Court dismissed the petition and stated that an administrative authority may disqualify a bid due to
negative experience even if this is not explicitly stated in the tender terms. An administrative authority may,
and in exceptional cases must, consider the bidder's competence to perform the work that is the subject of
the tender, even if such was not expressly set as a tender threshold condition or as a quality criterion. In
this case, the Ministry of Social Affairs published a tender for the operation of boarding schools for children
and teenagers. The tender established a two-stage procedure of checking threshold conditions first and the
quality criteria of the bid second. Although the authority could have chosen, upon drafting the tender,
whether to consider its satisfaction from a previous contract with the bidder as a threshold condition (in
which case failure to meet this condition means disqualification of the bid) or determine that this
consideration will be part of the quality criteria (and choose not to award a score in this criterion), it chose
to set it as a quality criterion and therefore the outright disqualification of the bid constitutes an apparent
deviation from the tender terms. However, this case is exceptional because the service required in the
tender is not an 'ordinary' service of supplying a product or providing a simple service, but a unique one,
which concerns the care of children and teenagers who were taken out of their homes and placed in
institutions. Also, the previous experience with the bidder in operating out-of-home institutions for boys and
girls who needed them was so bad that it justified the extreme step of disqualifying the bid in advance.
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Who relied on an anticipated breach but did not take measures to reduce the
damage will not be entitled to compensation for such breach

A couple entered into an agreement to balance resources under which it was agreed that the man would
pay the woman in 4 installments and give her an irrevocable power of attorney to transfer the rights to the
land in her name, until full payment is received. In practice, the man did not meet the payment deadlines
but the woman did not exercise the security.

The Court held that the woman is not entitled to compensation due to the non-payment, because she did
not take measures to mitigate the damage. Israeli law stipulates that an anticipated breach is a situation
under which a conduct of a party to a contract or objective circumstances indicate that a party to the contract
is not interested, or able, to fulfill its contractual obligations. The injured party may ignore it or rely on it.
Ignoring means insisting on the fulfillment of the contract in its original form, including the fulfillment of the
obligations of the injured party. Relying on the breach requires taking measures to mitigate the damage by
the injured party, in order to be entitled to compensation as a result of the breach. Here, the woman saw
that the man does not meet the payment obligations but did not act to exercise the power of attorney which
served as her security and therefore did not take measures to mitigate the damage. Therefore, she is not
entitled to compensation due to the breach.
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Portraying a lawyer as a dishonest person may be deemed defamation

A lawyer sent a letter to the executive director of the Collection Bureau and contended that another lawyer
had misled the collection officers while accepting representation in the collection cases.

The Court held that portraying a lawyer in a negative light and as a dishonest person constitutes defamation.
Defamation is publication that may: (1) Humiliate a person in the eyes of mankind or make him an object of
hatred, contempt or ridicule on their part; (2) Denigrate a person due to actions, behavior or attributes
attributed to him; or (3) Harming a person in his position, whether in a public position or in another position,
in his business, profession or in his job. Here, the lawyer sent a letter to the executive director of the
Collection Bureau in which he contended against another lawyer that he replaced him by misrepresentation
with a lack of power and against the client's wishes while committing deliberate deception. However, in
practice the lawyer acted according to a power of attorney given to him by the client who agreed to the
replacement of the representation. Therefore, attributing the deception to the lawyer harmed his good name,
integrity and livelihood and therefore constitutes defamation.
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A realtor is entitled to brokerage fees even if a long time has passed since the day
it presented the apartment as long as it was the effective factor in closing the deal

A realtor showed an apartment to potential purchasers, but two years later they purchased it directly from
its owner and refused to pay brokerage fees contending the realtor was not the effective factor in closing
the deal.

The Court accepted the claim and held that the realtor is entitled to its brokerage fees as it was the effective
factor in closing the deal despite the long time that has passed. In order for a realtor to be entitle to
brokerage fees under Israeli law the realtor has to meet certain conditions one of which is that it was the
effective factor that brought the parties to enter into a binding agreement. The question of whether the
realtor was the effective factor is examined in each case on its merits, considering the circumstances,
including: the degree of similarity between the original proposal in which the realtor was involved and the
final contract; whether the price offered is the same or close to the price agreed upon by the parties; whether
not much time has passed from the realtor’s offer to the completion of the final transaction; the degree of
intensity of the realtor’s actions; the existence of an additional factor, which assisted the parties in obtaining
the contract and the degree of intervention of that additional factor. Here, the relationship between the
parties was established in accordance with the details provided by the realtor soon after the apartment was
shown to the potential purchasers by an employee of the realtor. The realtor did not stay silent, but was
excluded from the negotiations and was told that it must wait until an agreement is made, without being told
what such date may be. In practice, the purchasers did not use another party, with the exception of the
lawyers, but waited a long time until a financing was obtained. Because the deal was signed for a similar
amount estimated by the realtor in its work order and as it was the effective party to the contract, it is entitled
to the brokerage fee even though a long time passed since the date it showed the apartment.
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A Will v. a Lasting Power of Attorney /Shelly Wilner, Adv.’

As a person paces along the path of his life, he, naturally, begins to ponder what he should do in order
to protect his assets and ensure that they reach his relatives after he is gone. At the same time, he
sometimes fears what will happen if his relatives have to take care of him when he can no longer do
so for himself. The answer to such concerns may be : a will, a lasting power of attorney and a notary
public.

A will: A will is a document that regulates a person’s affairs after his demise. If a person dies without
a will, the generic instructions regarding the division of the estate, as stipulated in the Law of
Inheritance, will apply. However, to the extent that a person chooses, for example, to dispossess one
of his relatives, to add a person outside the family as a beneficiary of the estate who may not be able
to benefit from the estate unless the testator expressly testates it, etc., he must set this by making a
will. While a will need not be notarized, the notarization has a legal significance beyond such of a
‘regular’ attestation clause. In order for a person to sign in front of a notary public, the notary is
required to verify that the person has the legal power to sign the document, to be convinced that the
person is acting of his own free will, and that the person fully understands the meaning of the action,
and if the testator is hospitalized or confined to bed, the notary is also required to receive a medical
certificate in the form prescribed by law which was issued on the day the action was taken.
Accordingly, a notarized will should generally have the strongest validity and will be respected by
the Courts and other State authorities. Therefore, a notarized will as long, as it was duly made,
significantly reduces the chance of the will being later attacked.

A lasting power of attorney: A lasting power of attorney is a document that regulates a person's affairs
while he is still alive and may be seen as a supplementary document to a will. The possibility of
drafting a lasting power of attorney was regulated in Israel in 2016. The amendment to the law led
to a rethinking of the institution of guardianship, which is considered an extreme measure which
annules the individual’s free will. However, this is not a tightly-sealed solution. For example, in a
case decided by the Tel Aviv Family Court in July, 2022, which dealt with a conflict between two
brothers under which one of them moved to annule a lasting power of attorney drafted by the mother
and to appoint him as her guardian — although both of the motions were denied by the Court, it was
held that if the mother’s condition shall change and she becomes not fully lucid, and the need to
activate the lasting power of attorney may arise, then it may be possible to re-discuss the issue of
guardianship and the drafting of the power of attorney does not fully close the door on this issue.

Thus, these are documents which importance is not be treated lightheadedly and therefore it is vital
to be assisted by a lawyer with experience in the field, who will know how to draft such in a manner
that will reduce the chance of future disputes. For the sake of efficiency, it is highly desirable that
the same lawyer will also be a notary public, who may authenticate the will and thus strengthen it
further.

"Shelly Wilner, Ady. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution
of lasting powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw(@afiklaw.com
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