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Afik & Co. marks the date of demise of American economist Milton Friedman (July 31, 1912 - November 16, 2006), the

1976 Nobel Prize in Economics laureate.
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The cheap may be more expensive, also in tenders / Yair Aloni, Adv
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An article on the tender rules related to deficit bids.
The article was written by advocate Yair Aloni of Afik

& Co,, Iawyers and notaries. The article in English may be found at
| the link: https://www.afiklaw.com/articles/a374
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In the case of money laundering offenses, private funds of a corporate employee can be seized

for offenses in which the employee and the corporation are accused. Read more at:
http://www.afiklaw.com/updates/14243
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One cannot set in prenuptial agreement instructions as to one’s asset after one’s
demise. Read more at: http://www.afiklaw.com/updates/14245
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One may receive in Israel temporary orders until a decision is made in an ICC arbitration that was
opened. Read more at: http://www.afiklaw.com/updates/14247
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A European local authority is subject to the proportionality principle when demanding data and
documents for licensing. Read more at: http://www.afiklaw.com/updates/14249
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Copying of pictures and recipes on a website may be breach of copyright. Read more at:
http://www.afiklaw.com/updates/14251
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An assignment or trade of an agreement which includes rights and obligations together requires
the consent of the counterparty. Read more at: http://www.afiklaw.com/updates/14253
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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The cheap may be more expensive, also in tenders / Yair Aloni, Adv. ‘
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An article on the tender rules related to deficit bids. The article was written by advocate Yair Aloni of Afik &
Co., lawyers and notaries. Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com),
emphasizing on commercial and civil law, including real estate, litigation, tenders and administrative law.

He is certified in Israel for the execution of lasting powers of attorney. The article in English may be found at the link:
https://www.afiklaw.com/articles/a374
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In the case of money laundering offenses, private funds of a corporate employee
can be seized for offenses in which the employee and the corporation are accused

An indictment was filed against a company that is a car importer and the company's CEO, but also against
the company's CFO 7w she managed the financial aspects of the company's import activities, was involved
in the false entries in the company's documents and gave instructions regarding ordering fake sales
invoices, ordering false certificates of origin as well as activity with customs agents in order to submit false
import declarations and make false entries in the company's books in order to avoid paying customs duties.

The Supreme Court decided that a temporary order can be issued for the confiscation of the private funds
of the CFO. The Israeli Money Laundering Prohibition Law states that, except in exceptional cases, property
in which the offense was committed, property that was used to commit the offense, that made it possible to
commit it or intended for it, and property that was obtained directly or indirectly, as a reward for the offence
or as a result of the commission of the offence, or designated for this purpose, will be confiscated by the
State. The purpose of the obligation to confiscate is both a deterrent and to remove from the hands of the
criminal property that does not belong to him and is not legally held by him. Already at the beginning of the
criminal proceedings, property that is likely to be confiscated may be confiscated by a temporary order if it
is reasonable that if there is a conviction, this will result in the confiscation of the property. Property may be
confiscated for the value of the property in which the offense was committed regardless of whether the full
value of said property ended up in the accused pocket or whether a part of it ended up in someone else's
pocket, that is, even if the proceeds of the offense did not reach the accused directly, this will not prevent
the confiscation or temporary seizure of one's property. Similarly, in a case in which both the corporation
and its employees are accused, even if they are just employees, the private property of such may be
confiscated. Thus, the private funds of the CFO in the pension funds and the educational fund may be
confiscated by registration.
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One cannot set in a prenuptial agreement instructions as to one’s asset after one’s
demise

Spouses requested to approve a financial agreement that stipulates, inter alia, provisions that refer to the
circumstances in which one of the parties passes away and a determination that the rights to the assets will
pass to the one who remains alive and not to the children of the deceased spouse.

The Court rejected the motion for approval of the prenuptial agreement. lIsraeli Inheritance Law stipulates
that an agreement regarding a person's inheritance and a waiver of inheritance made during that person's
lifetime are void, and that a gift that a person gives in order to be granted to the recipient only after the
grantor’s demise is not valid unless it was made in a duly made will. This section does not prevent
transactions that will come into effect upon the death of a person, but it does prevent agreements that
attempt to deny an heir from his inheritance or to make an inheritance to a person who is not an heir by law
or by will. In this case, the prenuptial agreement seeks to set how assets will be distributed after the demise
of one of the spouses while excluding the husband's children from his previous marriage. A person may do
this, but only in a duly made will under law and not in a prenuptial agreement.
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One may receive in Israel temporary orders until a decision is made in an ICC
arbitration that was opened

An Israeli distributor of solar panels of a Chinese manufacturer had a dispute with the manufacturer and
initiated arbitration proceedings at the International Chamber of Commerce ("ICC") in accordance with the
arbitration clause in the distribution agreement and even requested temporary relief within the arbitration.
At the same time, it moved to receive in Israel an interim relief to prevent the continuation of the contractual
breach until an arbitrator is appointed by the ICC.

The Court gave a relief limited to 30 days only. A foreign arbitration clause in an agreement entered into
between parties does not limit the authority of an Israeli Court to grant an interim relief. However, before
any decision is made by the Court, the strength of the claims and the damage that may be caused to the
parties are to be reviewed. Here, because one of the parties has already started a procedure before the
ICC, including a motion for a temporary relief, the procedure in Israel is only a temporary one until the ICC
responds to the motion and no damage may be caused but may not be cured by a financial compensation.
Thus , there is no place for a long term relief and the temporary relief will be limited to 30 days to enable the
filing of an urgent motion to the ICC.
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A European local authority is subject to the proportionality principle when
demanding data and documents for licensing

In the process of licensing of the trucks manufacturers association in Spain as a representative of the
manufacturers the city of Barcelona demanded an immense amount of data and documents and specificity
of commercial data.

The Court of Justice of the EU ruled that there is a need to limit the amount of documentation submitted in
cases of licensing by local authorities in the EU. The Principle of Proportionality stipulates that under EU
law there is no need to burden the regulatory framework or raise the bar of the framework, unless there is a
case of fundamental rights or legitimate interests breach. In these cases, the authorities need withstand the
current regulatory level, both in quality and quantity, and not burden the parties in repeating requests for
further documentation. Cases as such will be deemed misuse of EU law.
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Copying of pictures and recipes on a website may be breach of copyright

The owner of a recipe website contended that photos she took and recipes uploaded to her website were
copied by another blogger, including the Google promotion data, so that every search in the Google search
engine led to a link to the internal pages of the blogger's website.

The Court partially accepted the motion, but determined that no damage was caused to the website owner.
Israeli law stipulates that photos are works of the photographic type which are protected under copyrights
and recipes are considered works expressed in writing, however for a recipe to be protected by copyright, it
must include an original way of expression. Regarding damage, the law sets a statutory compensation
without proof of damage in the amount of ILS 100,000, however the estimate of the damage must still be
reviewed and not be a clause through which the person whose right has been breached enriches himself at
the expense of the infringer in an illegal manner. Here, both the photos and the recipes were created in a
creative way and are protected under Copyright Law. However, regarding the damage, because the pieces
were copied to internal pages that the surfers probably did not have access to, it seems that no profit arose
from the breach itself, and therefore the website owner is entitled to compensation without proof of damage
in the amount of only ILS 33,000.
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An assignment or trade of an agreement which includes rights and obligations
together requires the consent of the counterparty

A holder of an option to purchase certain real estate property, assigned the option, against zero
consideration, to another entity, which undertook all obligations towards the sellers of the real estate. The
sellers demand the cancellation of the option agreement because the option was assigned without their
consent.

The Court held that the assignment of the option required the consent of the sellers and was therefore
invalid. Israeli law dictate that there is no restriction on the assignment of a right, which does not require
the consent of the creditor. However, when the assigned agreement includes rights and obligations
together, it is a mixed assignment of rights and obligations which requires the consent of the creditor. When
the agreement deals with an option, which upon its exercise enters into force an agreement that includes
obligations, including payment obligations, then it is a combination of obligations and rights. In the event
there is no specific reference to the option assignability in the agreement, then it must be assumed that the
creditor consent to such assignment is required. Here, the agreement deals with an option for the purchase
of real estate which, upon exercise, requires the purchaser to take on a series of obligations, in a way that
turns the assignment into a mixed assignment that requires the consent of the sellers, which was never
received. The fact that the agreement does not include any reference to the option holder's ability to assign
it does not indicate a blank check to assign it without restriction and the fact that the exercise notice was
given by the original option holder and not by the assignee indicates that the assignment of the option had
no validity.
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The cheap may be more expensive, also in tenders / Yair Aloni, Adv."

We all know that the cheap may turn out to be expensive. Does this rule also apply to tenders? Can a public authority
afford not to choose the cheapest offer and in what cases can a bidder be denied a win just because it submitted a
financial offer that is simply "too good"?

A tender is a competitive procedure usually intended to obtain a service, product or work at the lowest possible price
as per the needs of the public authority. The obvious business goal is saving and making a wise use of the budget
financed by taxpayers' money. It should be noted that the business interest is not the main purpose in the world of
tenders and alongside this interest there are other interests such as: the public interest and the need for an equitable
competitive process without bias and more. The law directs the tender committee to choose the lowest or the highest
offer, as the case may be, but it allows the committee to exercise discretion and decide for reasoned reasons to deviate
from this rule, provided that it gave the bidder an opportunity to present its arguments before taking the decision.

From a business point of view, it is clear that receiving a service, product or work at a low price may benefit the
public in the short term and will benefit the public in the future. However, the authority must take into account the
need to ensure that the bidder can provide the requested service even in the long term and that the contract will
ultimately lead to the best result for the authority. The reason for this is clear: accepting a low offer at any price,
which comes at the expense of quality, may actually harm the public interest in the long term. Thus, for example, a
reckless engagement with a contractor lacking experience or financial strength, who submits a particularly cheap
offer, may drag the public authority into many unexpected damages and expenses, either due to the contractor's lack
of financial ability to pursue the project, or due to the need to repair defective works or reperform the work to the
required standard and due to many delays that may be caused, including due to the need to change contractors and
even publish a new tender.

Thus, for example, our office specializing in the maritime field and filed a petition on behalf of a client against the
selection of a tender winner for marine bunkering services at the Ashdod Port, because the winning offer was
unrealistically low. On the recommendation of the Court, the petition was withdrawn, however, within less than a
year, almost everything prophesied in the petition as the probable result of the low proposal materialized and the
Ashdod Port was forced to launch a new tender (which was won by our client) and open proceedings against the first
winner for the huge damage caused to the port.

But not any low proposal is required to be disqualified. In a case discussed in September, 2022, the Administrative
Court in Tel Aviv refused to intervene in the Tender Committee's decision to reject a bid by a Chinese corporation
that submitted a bid in a tender for the design and construction of the "Green Line" and the "Purple Line" of the light
rail due to the apprehension that it is a low proposal that may end up in damage the schedule and budget of the project,
and even cause the project to halt. In that case, the committee examined the proposal at length in many discussions
and after receiving advise and therefore its decision was found reasonable. Similarly, in a case of May, 2006, the
tender committee was impressed by the proposal that it was a serious bidder who was able to meet its obligations
and the Supreme Court found that the fact that there is no immediate financial gain for the bidder in the bid, by itself,
is not a reason for disqualifying the bid and there may be cases where a participant submits a losing or deficit bid
that, for it, makes economic sense (such as: absorbing a short-term loss for the purpose of penetrating the market,
establishing status, accumulating reputation or a desire to expand areas of occupation).

The decisions of a tender commiittee, like any administrative body, are subject to rules of administrative law such as:
reasonability, proportionally and based on the facts presented to it. Because there is an importance to the procedures
conducted before the tender committee which may be exposed to Court review, both in the case of a win and certainly
in the case of a loss, it is recommended not to skip the receipt of a professional advice from an experienced lawyer
dealing in the field of tenders commencing from the early stages and certainly when the need arises to present the
arguments before the committee as it is already known that the cheap may turn out to be expensive.

“Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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