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Afik & Co. marks the date of demise of British record producer, arranger, composer, conductor, and musician, Sir

George Henry Martin (January 03, 1926 - March 08, 2016), best known for his work with The Beatles.
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Catch 22 and updating your Terms of Use / Adi Marcus, Adv.
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http://he.afiklaw.com/articles/a382
An article on the ability of a site or application owner
to change the terms of use and the scope of such
change on existing users. The article was written by

attorney Adi Marcus of Afik & Co. The article in English may be
found at the link: https://www.afiklaw.com/articles/a382
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A shareholder who builds a business on the ruins of a company business may be liable to the
other shareholders for their pro rata part. read more at: http:/www.afiklaw.com/updates/15114
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A waiver of a contractual right must be made explicitly and not implicitly. Read more at
http://www.afiklaw.com/updates/15116
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One must choose an interpretation that gives validity to the bid instead the one that lead to its
disqualiﬁcation. Read more at: http:/www.afiklaw.com/updates/15118

701N DIO®N OX DA NNKN ATIVA NYINY 1Y |nn .'i"rxn'v "MYy pIiao"s1 1TI0n niond .7

,0TR 7W 1"N NH7YWY DTI0N NYXA D ,TRRD (DMWY 0D NAYKA DTI0N NN IX [Nn7 o'Rann X" Tinn

v L.nTI0N awN'N7 N'IYY 110 0YWA NY'A9 ,T01 AW DTRNY NN 120 0'0a NINN NIA'0IN D LJAUni
http://www.afiklaw.com/updates/15119 :noon

A harassing publication on Facebook may justify issuing a restraining order even if the publication
was removed. Read more at: http:/www.afiklaw.com/updates/15120

VAN [1IY7 anan yxna X7w 07" ANy yixnaa 0T NNYNN .0

moon axng? UIN IWYT DIONS N'N UOYNIAI PIND NN'NNY NROIVN |'T NOY7 N'7*79 Ny oin' :n'7n1 DIty
http://www.afiklaw.com/updates/15121

Accusing one of committing a criminal offense that such person did not commit is defamation.

Read more at: http://www.afiklaw.com/updates/15122
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A consumer acting as a "spam police” on his own behalf will pay increased expenses to the
business. Read more at: http:/www.afiklaw.com/updates/15124
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Catch 22 and updating your Terms of Use / Adi Marcus, Adv. ‘
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An article on the ability of a site or application owner to change the terms of use and the scope of such
change on existing users. The article was written by attorney Adi Marcus of Afik & Co. Adi Marcus, Adv.
is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and
corporate law, copyrights, media law and international transactions. Advocate Marcus holds a major in law,
an M.A in communication from Tel Aviv University and an international MBA from Bar llan University. She
completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and
copyright law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual
property, about 11 years in the legal department of the communications network "Noga Network" (Channel
2 of TV), with her last position before the company merged with Channel 10, was head of department in the
legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor,

representing in all matters of legal advice to artists and cultural figures, both in Israel and internationally.
The article in English may be found at the link: https://www.afiklaw.com/articles/a382
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A shareholder who builds a business on the ruins of a company business may be
liable to the other shareholders for their pro rata part

Shareholders in a company which operated an event hall demanded that the other shareholder, who served
as the actual manager of the company, will compensate that for opening an event hall in the same location
after the closing of the company business, under a new company which he holds.

The Court held that the other shareholder coveted the reputation and equipment of the company and
therefore must make restitution. The principle of restitution for unlawful enrichment made at the expense of
the other party states that when a party is enriched, at the expense of the other, without a right under the
law, then such party must make restitution. Here, the other shareholder hid his involvement in the other
company with the intention of preventing the shareholders from receiving their share and therefore he must
be ordered to make restitution in accordance with the market price that reflects the appropriate price for the
reputation of the business and its equipment which were actually paid.
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A waiver of a contractual right must be made explicitly and not implicitly

A startup company entrepreneurs agreed to back the company's commitment to repay an investor within a
year by a mortgage on their house and even agreed to allow the investor to choose instead to receive shares
of the company owned by the entrepreneurs. At the end of the year, the company did not repay the debt
and the investor did not choose to receive the shares, which were of high value at the time. About 6 years
later and after the collapse of the company, the investor demanded the realization of the mortgage.

The Court held that the investor may realize the mortgage on the house. Failure by a creditor to insist on
collecting a debt cannot be construed as a waiver of rights, as a waiver of a contractual right has to be
explicit and not implicit. Here, the investor had the possibility of waiving the mortgage while realizing the
shares that were controlled by the entrepreneurs and while it did not choose to exercise the shares, it never
made an explicit waiver of the right to repayment and thus could not be seen as waiving its contractual rights
and is entitled to realize the mortgage.
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One must choose an interpretation that gives validity to the bid instead the one that
lead to its disqualification

The Municipality of Bnei Brak has published a tender for the management, operation and maintenance of a
public parking lot. A bidder who was not selected contended to disqualify the winner of the tender due to
insufficient experience in operating parking systems and technological means similar to the characteristics
of the parking lot in the tender.

The Court rejected the petition to disqualify the winner and held that the winner met the threshold conditions
in accordance with the tender stipulations. The starting point for interpreting any stipulation of the tender
stipulations is its language. If there are several linguistic options, the one that best fulfills the objective
purpose of the tender and its conditions will be preferred. In addition, the interpretation that upholds the
bids of the tenderers should be preferred over an interpretation that disqualifies them. Here, the threshold
conditions in the tender stated, inter alia, that it is necessary to have at least 36 months of experience during
the last decade in operating a parking lot with at least 500 parking spaces, or three parking lots with at least
350 parking spaces. The winner presented 10 years of experience in operating the Open University parking
lot in Ra'anana, which is a free parking lot and does not have an automatic parking ticket vending machine
or advanced systems like those in the tender. However, in the tender there was no requirement to show
experience in operating a paid parking lot or a parking lot where certain technological means were used.
Therefore, one must choose an interpretation that gives validity to the bids instead the one that lead to their
disqualification, while protecting the bidder's reasonable expectation that its bid will be examined according
to the terms of the tender and will not be disqualified based on conditions not mentioned in the tender.
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A harassing publication on Facebook may justify issuing a restraining order even
if the publication was removed

A person published posts against his brother on Facebook about a suspicion of committing sex offenses
against his minor daughters and the brother moved to issue a restraining order against him. After filing the
motion, the brother removed the publications.

The Court held that although the publications were removed, there is justification for issuing the restraining
order. The conditions for issuing a restraining order are two: First, the harassment is disturbing a person’s
peace, when harm to a person's reputation may also be deemed such a disturbance, and there is no
requirement for an actual threat. Second, the circumstances give a reasonable basis that the person will be
harassed again in the future. Here, the publications are harming to the brother's reputation and therefore
meet the first condition. In addition, the posts which were published are numerous and have been posted
throughout a long period of time, whereas the fact that brother removed the publications after the motion
was made does not guarantee that he will not publish additional posts in the future. Therefore, there is
justification for issuing a restraining order.
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Accusing one of committing a criminal offense that such person did not commit is
defamation

A woman said that a lawyer forged a check, even though this was not true and she signed the check herself.

The Court accepted the claim and held that the accusation of committing a criminal offense constitutes
defamation that deserves compensation. Defamation is, inter alia, a publication that may humiliate a person
in the eyes of others or demean the person due to acts, behavior or traits attributed to him or which may
damage its business or profession. The lawyer deposited a check given to her by the woman, after she
represented her husband in a legal process. After depositing the check, the woman arrived at the lawyer's
office and in a conversation with other lawyers from her office stated that the lawyer forged the check,
although this was not the case. Forgery of a negotiable instrument is a criminal offense that attributes the
lawyer a fraudulent act. This is defamation because the words were said to others and were attributed to
the lawyer who practice the law in a position that reliability and compliance with the provisions of the law are
important.
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A consumer acting as a "spam police” on his own behalf will pay increased
expenses to the business




A person requested to sign up for the mailing list and newsletter of a business from seven different e-mail
addresses only to request removal and see whether the request is implemented according to the law.

The Court dismissed the claim and held that high expenses should be paid considering the bad faith and
misuse of the law. The rationale behind the “spam law” is to discourage commercial companies from
sending unsolicited promotional messages/emails to citizens. Here, the tables have turned and the one
harassing the business is the consumer. The consumer was acting in bad faith in the "hope" that the
business will miss one of the removal notices submitted through one of the many email addresses he used
and through which he registered on his own initiative to receive electronic mail messages, and thus he will
be able to file a lawsuit and demand compensation for 26 "spam" messages sent to him. As the purpose of
the law is not to train the consumer to be the "spam police" or to engage in enforcement on his own behalf
or to ensure internalization of the law in the form of a manipulative registration to a distribution list in false
representation in which he wishes to be among the customers of the business, only to check whether the
business removes him from a number of e-mail addresses in accordance with the law once requested, a
significant expenses should be paid to the business.
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Catch 22 and updating vour Terms of Use /Adi Marcus, Adv.’

While we may not be aware of it, we all, almost on daily basis, go through the experience of Yossarian, the
hero of Joseph Heller's “Catch 22” novel of 1961, who is in constant despair because every time he reaches
the number of flights which, under the rules, is supposed to allow him to return home, the colonel
retroactively raises the number of required flights to keep him on active duty.

Almost every one of us enters websites and receives services through the internet and in doing so we
routinely confirm "Terms of Use", doing so inadvertently and without a second thought (and in most cases
- without even reading such). However, what if, after we approved those terms, the site updates or changes
them in a manner that has a material effect on us and the service we receive? Perhaps we also clicked a
button giving our pre-consent to any future change of the terms? Are these "Terms of Use" deemed binding
contracts in the first place? Are we still bound by such even after they were updated? Do we have grounds
to claim against the site if the aforementioned change affects the service we receive or our use of the site?

This issue recently arose in a case of an Israeli company against Facebook. The company, which sells lottery
tickets, found itself, following a change in Facebook's "Terms of Use", which resulted in the Company being
blocked from advertising on the social network platform due to a change in the definition of the term
"gambling" in the new "Terms of Use". The Terms of Use of a website or a digital service are a binding
contract for all intents and purposes provided that they meet a number of preliminary conditions: the terms
must be a clear offer on the part of the owner of the website or service, the terms must be clearly accepted
by the user either by active approval or by a clause in the terms stating that the use of the website constitutes
consent to the terms (offer and acceptance), the terms must be standard so that it can be assumed that they
will be agreed upon by a reasonable person and they must include an exchange of services against some
consideration on the part of the user. But what happens when, after the user has already agreed to the "Terms
of Use" and made an initial acceptance of the offer - the website decides to update its terms?

In principle, the Courts in Israel and around the world have long recognized the ability and right of any
business owner who provides a service or operates under "Terms of Use" that are signed or agreed upon
digitally, to periodically update such without impairing their validity or applicability to existing customers,
and this, inter alia, to allow them to maintain compliance with changing legislation or technological updates.
However, this continued validity and applicability is not absolute, nor is it self-evident. Thus, the "Terms
of Use" should include in advance clauses allowing the website owners to make the changes and their
applicability in the aforementioned case. Clauses stating that the website owners can update such at any
time and that it is the user's responsibility to keep up to date with such changes may assist in case of a
question as to the validity of the update, but here too the Courts will probably apply reasonableness rules.
Requiring the user to reconfirm the terms of use (e.g. via a pop-up requiring the user to indicate consent)
may certainly assist against future claims.

It is also important to remember that such an update will not apply or be considered valid if it is extreme or
unusual in a manner that substantially harms or changes the nature of the service to which the user joined or
the user's rights. For example, in cases which litigated in the USA, a change that included an unusual
addition or change in the price of the service, or the addition of clauses in which the user expresses a waiver
of the ability to sue the service provider, which were made unilaterally, were seen as unreasonable and
invalid because the service provider never informed the user of the aforementioned changes. It is therefore
important to use professionals in the field, both in order to formulate the "Terms of Use" correctly in
advance, granting the business owner the ability to make the changes legally, and in order to make any future
changes or updates to the such at a time and in a manner that will allow its applicability to all users.

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a
case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.

www.afiklaw.com IV PTIINY MV PPN / [ | | \ Afik & Co., Attorneys and Notary



