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Afik & Co. marks the birth date of English philosopher Thomas Hobbes (April 05, 1588 - December 04, 1679), best
known for his 1651 book "Leviathan", in which he deals with the sources of legitimacy of political rule and sovereign
authority and coined the phrase "natural law".

NP Vj7'wa novnnw (1679 ,nanyT 04 — 1588 79x 05) 02in oxnIN *721XN 91017'90 7W INT7IN DI' IR N1"'¥N NIYI 79X
"yaon vown" N1uan DX YaIVI NI NIDNOoNT 'TAN JIV7UN 7W N'¥n'uA7N DNIPNA o1y Kin 1A 1685 nmiwn "inu7" nso

'ON |NIT 11y / pro'wa woini (nwda IX) nnwd v .1

On special experience and limitation of occupation / Doron Afik, Esq
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http://he.afiklaw.com/articles/a384 :iw'pa Nixn? N2
An article on restrictions on an employee's freedom of
occupation when he undergoes special training by the
employer. The article was written by Doron Afik, Esq.

of Afik & Co. The artice in English may be found at the link:
https://www.afiklaw.com/articles/a384
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A joint venture may create a partnership even in lack of a written agreement. Read more at:
http://www.afiklaw.com/updates/15196
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When there is a doubt as to existence of personal interest in a transaction the person of interest
shall not be part of the discussion in the board of directors. Rread more at: http://www.afiklaw.com/updates/15198
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A promissory note signed against an oral commitment for investment is not enforceable if the
investment did not go through. Read more at: http:/www.afiklaw.com/updates/15200
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A harassing publication on Facebook may justify issuing a restraining order even if the publication
was removed. Read more at: http:/www.afiklaw.com/updates/15202
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Marriage to an Israeli does not by itself grant right to citizenship but lack thereof does not by itself
negate it. Read more at: http://www.afiklaw.com/updates/15204
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There is a difference between the rights in a work and a copy of the work which was sold and is
transferable. Read more at: http://www.afiklaw.com/updates/15206
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on restrictions on an employee's freedom of occupation when he undergoes special training by
the employer. The article was written by Doron Afik, Esq. of Afik & Co. Doron Afik is a notary public and
an attorney admitted to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys
and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches
Mergers and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international
transactions, including mergers and acquisitions, dispute resolution and issues of public law. He is a
graduate of a European Union alternative disputes resolution course and the ICC Master Class for arbitrators
and also serves as arbitrator. The article in English may be found at the link: https:/www.afiklaw.com/articles/a384
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The Police is not authorized to seize third party funds held by a credit clearing
company

The Israeli Police seized ILS 17,000,000 in temporary forfeiture orders against a money laundering suspect
and a company under its control that provided credit card clearing services to businesses. The Police
refused to release funds of ILS 130,179 to an innocent business even though the funds were received from
legitimate transactions.

The Court accepted the motion to release the seized funds and instructed the police to release the funds to
the business. The Israeli Money Laundering Prohibition Law enables the confiscation of property that is in
the possession, control or account of a defendant or the value of property in which a crime was committed,
property that was used to commit the crime, as well as property obtained as a reward for the crime or as a
result of its commission. To ensure such confiscation after conviction, the property can be temporarily
seized even before the indictment is filed. A third party claiming a proprietary or quasi-proprietary right
against confiscation of property belonging to the suspect or the accused may request the release of the
seized property. Here, the funds seized by the police are the product of legitimate transactions of the
business that are not the property of the suspect or the clearing company, controlled by the suspect, and do
not belong to neither of them. These are funds that are held in trust until they are transferred to the business
owners. The Police have no authority to seize funds received as a result of legitimate transactions. The
Police had to separate the seized funds that were received as a result of legitimate transactions and the
ones that are not. Therefore, the Police must release the seized funds to the business.

For full disclosure, the business was represented by attorneys Doron Afik and Yair Aloni of Afik & Co.
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When there is a doubt as to existence of personal interest in a transaction the
person of interest shall not be part of the discussion in the board of directors

A company had to make a change in its holdings structure of its holdings in order to comply with the
requirements of the law. The controlling shareholder decided that the change would be made by means of
a merger and outlined its terms.

The Court held that the decision was unduly made. Israeli law states that a transaction in which the
controlling shareholder has a personal interest (and when there is doubt as to its existence - there is no
doubt) requires triple approval by the audit committee, the board of directors and the general meeting with
a maijority vote of shareholders who do not have a personal interest. In addition, the controlling shareholder
may not be a part of the discussion and may not participate in the voting in the audit committee and the
board of directors. Here, the limitations outlined by the controlling shareholder on how the merger is to be
carried out proves the interest he had in maintaining the proportion of his holdings within the deal. Therefore,
his presence at the meeting of the audit committee and the board of directors and the fact that he outlined
the merger’s terms means that the decision was unduly made.
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A promissory note signed against an oral commitment for investment is not
enforceable if the investment did not go through

An investor who invested a total of USD 160,000 in various ventures in Africa demanded that the
entrepreneurs sign a loan agreement and promissory notes in the amount of USD 350,000, promising
against this to invest one million dollars in their company. The investment did not take place but years later
the investor demanded the entrepreneurs to pay on the promissory notes.

The Supreme Court held that the promissory note was not supported by consideration and therefore the
entrepreneurs do not owe any payment. A "failure of consideration" defense will be accepted when a party,
the note grantor, did not receive "value" or "return" for the promissory note. Here, the signing of the
promissory notes and the loan agreement did not stand on its own but was done as part of another
transaction and against an oral commitment to invest a million dollar in a joint venture. Up to the date of the
signing of the notes and the loan agreement the entrepreneurs were not personally liable for these amounts
(which were twice the amount managed for the “lender” prior to signing the notes), so a reasonable person
who is a business person and operating for profit would not have entered into a transaction where he will
have to repay double of a loan that he did not take and was not liable for. Because the joint venture did not
consummate and the investment was not made there is a full failure of consideration and therefore the
entrepreneurs are not liable at all.

For full consideration it is noted that the entrepreneurs in this case were represented by attorneys Doron
Afik and Yair Aloni of Afik & Co.
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A harassing publication on Facebook may justify issuing a restraining order even
if the publication was removed

A person published posts against his brother on Facebook about a suspicion of committing sex offenses
against his minor daughters and the brother moved to issue a restraining order against him. After filing the
motion, the brother removed the publications.

The Court held that although the publications were removed, there is justification for issuing the restraining
order. The conditions for issuing a restraining order are two: First, the harassment is disturbing a person’s
peace, when harm to a person's reputation may also be deemed such a disturbance, and there is no
requirement for an actual threat. Second, the circumstances give a reasonable basis that the person will be
harassed again in the future. Here, the publications are harming to the brother's reputation and therefore
meet the first condition. In addition, the posts which were published are numerous and have been posted
throughout a long period of time, whereas the fact that brother removed the publications after the motion
was made does not guarantee that he will not publish additional posts in the future. Therefore, there is
justification for issuing a restraining order.
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Marriage to an Israeli does not by itself grant right to citizenship but lack thereof
does not by itself negate it

An unmarried couple that has met in Israel while the woman was in Israeli illegally submitted a motion for a
permanent residency for the woman.

The Court held that the Ministry of the Interior is to review the truth of the relationship between the couple
and only then take a decision. Marriage to an Israeli citizen does not by itself grant an automatic right to
citizenship but lack thereof does not negate the right. The Common Law marriage procedure sets the grant
of status to unmarried couples in Israel. It is the right of the couple to structure their relationship as they see
fit, including by separation of property, and they do not have an obligation to get marries to show the
truthfulness of their relationship. However, there is still a requirement to show that in the relevant case it is
a true and honest relationship and not, for example, a financial partnership and joint household or a fictitious
relationship which is meant only to retrieve a status in Israel. Here the woman indeed stayed in Israel
illegally for a time, but this is not grounds to infringe the right of her couple only because of her behavior in
the past, especially when most of the period of her stay in Israel was legal and she tried to legalize her
status. Therefore, the Ministry of the Interior is to rereview the truthfulness of the relationship.
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There is a difference between the rights in a work and a copy of the work which was
sold and is transferable

An ATM operator sold the ATM machines in its possession to a purchaser with a unique software installed
on the machines. The company that developed the unique software contended that the rights in the software
were licensed and that the ATM operator was not allowed to transfer the license to the purchaser.

The Court held that there was no obstacle to transfer the license to the purchaser. When a copyright license
is granted, the parties are required to explicitly indicate whether the license is transferable, because as long
as the transfer of the license is not expressly prohibited, it may be assigned, unless it appears from the
circumstances that the parties intended to prevent such a possibility. Accordingly, under to the first sale
doctrine, there is a limitation on the ability of an intellectual property owner to control the actions taken by
others in the product to which the intellectual property rights are attached after the owner of the rights has
sold them for the first time. Here, the agreements between the parties did not expressly limit the ability of
the licensee to transfer it to another and there is nothing in the parties' intention or in the type of relationship
between them that indicates their intention to limit the transfer of the license. Also, the agreements make a
distinction between the source code of the software and the installed copies of the software in a way that
allows a distinction to be made between the intangible creative rights, upon which the copyright holder can
impose restrictions, and between physical copies of the work to which the first sale doctrine can be applied
and for which the transfer of copies is permitted. Thus, the transfer of the license and the copies of the
software already on the machines, and the developer company is not entitled to compensation.
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On special experience and limitation of occupation / Doron Afik, Esq.’

Not infrequently, an employer invests considerable effort in training an employee for the needs of the
job, and sometimes where an employee arrives without any experience or knowledge of the field, and
gains all of the training and experience with the employer, but does this fact entitle the employer to
prevent the employee from competing with it after the employment ends?

Freedom of occupation has been recognized in Israel as a constitutional right, but in contrast to the
employee's right to freedom of occupation, there is the right of the employer to prevent the employee
from competing with it by using the unique knowledge and experience gained from the employer and
the right of the parties to freedom of contract and their right to set commercial terms for the
employment agreement, therefore in some cases the Courts recognize restrictions on occupation.

The classic holding regarding restrictions on freedom of occupation is the ruling in the case of
Checkpoint v. Redguard, in which the National Labor Court clarified that restrictions on an
employee's freedom of occupation must be strictly examined due to the inequality between the
employer and the employee - who is the weak side - and the restriction on his right to move from one
place to another may harm the right to self-fulfillment. Similarly, in a case discussed in March, 2023,
at the Regional Labor Court in Tel Aviv, the Court clarified that when the employer provided special
training to the employee or gave the employee explicit financial consideration against the
commitment to non-compete, when the duty of good faith and the duty of trust required by virtue of
the employee's individual position require this, or when there is an apprehension of disclosure of a
commercial secret - the Court will tend to recognize the restriction of occupation. That case discussed
an employee who worked at a high-tech company as a software engineer and covenanted not to work
at any competing business during the period of his employment and 22 months thereafter and the
Court held that that the restriction will apply only when it protects both parties and is reasonable. In
that case, the non-competition clause was not applied because the employee's new employment was
found to not be competing and the employee did not breach the duty of confidentiality.

Note, that not any special training of an employee will justify a restriction on the freedom of
occupation. For example, in a case discussing pilots who were sent for expensive and special
professional training on behalf of the employer, some of which outside of the country, the National
Labor Court struck a balance between the interest of the pilots to find options to supplement income
due to a limited scope of work, of which the company was aware, and the company's interest in
reimbursement of expenses spent on the training of its employees, which training may be used for the
benefit of a third party. Because it was training on a unique aircraft that does not exist in other
companies in Israel and there was no relationship between the amount of the training and the pilots'
earnings, it was finally determined that the pilots' earning potential trumps and therefore it was not
possible under the same circumstances to limit their freedom of occupation.

In light of the above, it is important for employers to be regularly accompanied by a lawyer with
experience in the field of labor law and the commercial field. Sometimes the employment agreement
can be designed in such a manner that the special training the employee undergoes will allow a certain
limitation on the freedom of occupation and sometimes it is sufficient for the employer (and the
employee) to know the limitations and understand their rights so that they act accordingly.

"Doron Afik is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik &
Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers
and acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution
course and the ICC Master Class for arbitrators and also serves as arbitrator. Nothing herein should be treated as a legal advice and all
issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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