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Afik & Co. markiert das Geburtsdatum der Automobilpionierin Cacilie Bertha Benz (03. Mai 1849 - 05. Mai 1944), die

als erster Mensch eine Langstrecke (106 km) in einem motorisierten Fahrzeug zurlicklegte.
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Afik & Co. marks the birth date of automotive pioneer Cacilie Bertha Benz (May 03, 1849 - May 05, 1944), the first

person to travel a long distance (106 km) in a motorized vehicle.
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Fraud and Regulator’s Fault / Ella Rosenberg
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http://he.afiklaw.com/articles/a386 :niw'pa rixn'7 [N
¥ An article on crypto scams, the regulator's
responsibility and possible solutions. The article was
written by Ella Rosenberg, a regulatory expert of Afik

& Co. The artice in English may be found at the Ilink:
https://www.afiklaw.com/articles/a386
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The definition of the injection of money to company as “shareholders loan” or "investment" is
reviewed by the substance and not the Wording. Read more at: http://www.afiklaw.com/updates/15307
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An option agreement between sophisticated parties will be construed by its wording. Read more at:
http://www.afiklaw.com/updates/15309




[VUNN YVYAVY 'O10N TY'7? Nyan TV 7n ' ANO NIV NO'™7IS W NIV 'I0"D .A

192 NIR77 N'9100 NYann TVI N721INN A2 NINoN 7V 70 Niv'an ,NNIN0 7Y ' NIV NNA0NA -NO'N 'TINN
VAN TNX7 NP'V2 XA 2720 DX DA 'NI0' 0D DY M0 NIZ'WN 170N TIV 7NN 7110 UKD ;N0'Y719] vajiv
http://www.afiklaw.com/updates/15310 :noon nx7 .NIINON

Maritime insurance coverage applies until the goods reach the final destination stipulated in the
bill of lading. Read more at: http:/www.afiklaw.com/updates/15311
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Using a melody without the composer’s consent may constitute a copyright infringement. read more
at: http://www.afiklaw.com/updates/15313
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A bank that releases funds from an account in breach of a lien order as a result of negligence may
pay damages. Read more at: http:/www.afiklaw.com/updates/15315
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In consumer agreements international jurisdiction clauses may not be honored by the Court in
Israel. Read more at: http://www.afiklaw.com/updates/15317
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com




1NN MIOX / ?NI"In "IN YIDAN "YW 2NANNY '7IX ,90) [INN INIyNYnY [I'v)

An idea that means a lot of money, how'bout if my company purchases my shares? /
Osnat Nitay
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An article on taxation of self-purchase of shares by a company as an alternative way for the purchase of the
shareholder's shares by the other shareholders. The article was written by Ella Rosenberg of Afik & Co.
Ms. Rosenberg is a member of Afik & Co, Attorneys and Notary (www.afiklaw.com) and focuses on EU Law
and regulation within the financial, defence, art, privacy and maritime sectors. She has broad experience in
digital banking and crypto licensing, implementation of AML/CTF regulatory frameworks for defence
companies and art galleries, regtech software, tokenization of maritime logistics, formation of compliance
teams, and NFT regulatory best practices, and EU Corporate Governance, AML and Privacy for publicly
listed companies. She serves as the leading of contact of EU Law in the Middle East, and has published at
defence and financial magazines. Holds an LLB in EU Law from the European Law School, Maastricht
University and an LLM in Company and Commercial Law from Erasmus School of Law, Erasmus University
Rotterdam. Thearticlein English may be found at the link: https://www.afiklaw.com/articles/a386
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The definition of the injection of money to company as “shareholders loan” or
"investment” is reviewed by the substance and not the wording

Two parties founded a company and each invested ILS 500,000 with any future investment agreed to be
subject to a dilution mechanism. Once of the founders invested more funds in the company and contended
that he gave excessive shareholders loans, which establish a right to indemnity from the other.

The Court rejected the claim and held that the funds invested in excess were not an owner's loan. A
shareholders loan is a loan given by one or more of the shareholders to the company, under pre-determined
interest and payment conditions while maintaining the status of the holdings in the company, as opposed to
an injection of funds into the company against the purchase of shares. The question of whether a particular
transaction is considered a shareholders loan is reviewed according to its substance and not its wording.
Here, the funds given in excess are part of the initial investment in the company and not a shareholders
loan for several reasons: No repayment terms were established; The agreement linked the funds to the
shares assigned to each and the parties separated the initial investment from future loans, for which no
amount was determined. Therefore, the founder is only entitled to dilution of the other founder.
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An option agreement between sophisticated parties will be construed by its
wording

A company chairman of the board of directors received options, conditioned on him recruiting a buyer for
the company operations. Later, an amendment to the agreement was executed in which the condition was
linked only to the new benefits that were granted to him in addition to the first agreement.

The Court held that the first option does not depend on recruiting a buyer for the company's operations. The
starting point when interpreting a contract is its wording. However, in circumstances where the wording is
not unambiguous, the parties’ will and external circumstances shall be reviewed. Further, it shall be
reviewed whether the contract is between unsophisticated private parties, where the contract is deemed an
“open one” and greater weight shall be given to the parties’ will, or between sophisticated parties, when the
contract is deemed “a closed one” and the wording of the contract shall be granted a decisive role in its
interpretation. Therefore, the very fact that the second option agreement, which title indicates that it is an
amendment to the first once, referred to the bringing of a buyer as a condition for the additional benefits
only, indicates that the options under the first agreement are not conditional.
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Maritime insurance coverage applies until the goods reach the final destination
stipulated in the bill of lading

A food importer imported goods via maritime shipping. In retrospect, it turned out that a chemical process
had already begun with the mixture on the ship, even though it was only in the warehouse where the goods
were stored after they were unloaded from the ship and before the land shipment began that the chemical
process caused a fire to break out and cause damage to additional goods.

The Court found that the food importer is entitled to the insurance proceeds. In order to show a right to
insurance funds in a marine insurance policy, the insured must show that the damage was caused, the event
occurred during the insurance period and the damage event is within the scope of the insured risks. The
insurance applies only as long as the goods are in transit and the insurance coverage period ends when the
goods are received by the customer. However, to the extent that the damage is caused during the
transportation by an insured risk - the insurance covers even after the end of the insurance period. Here,
the goods were damaged during the transportation of the goods and therefore in any case there is insurance
coverage. Beyond that, although the policy does not have a definition for a temporary warehouse, it is clear
that a temporary warehouse is the place of storage until the cargo has reached the final destination
mentioned in the bill of lading and therefore the importer is entitled to receive the maritime insurance
proceeds.
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Using a melody without the composer’s consent may constitute a copyright infringement

A candidate in local elections in the city of Ariel played a praise song for himself during the election while
using the melody of the song "Eliezer Ben Yehuda", without any permission from the creator and composer
Mati Caspi and without proper credit.

The Court accepted the creator's claim and held that he would be compensated for copyright infringement.
Under Israeli law, the creator owns the right in its creation which is a proprietary right protected under Basic
Law. One who use a protected work must inquire who is the original creator of the work and obtain its
permission for any use. Here, the melody was used in two different clips without the creator's knowledge
and, of course, also without its permission nor any consideration being paid for the use. The candidate
should have known that using the melody without the creator's consent constitutes a copyright infringement
and therefore must pay compensation for it.
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A bank that releases funds from an account in breach of a lien order as a result of
negligence may pay damages

A bank released funds in the amount of approximately ILS 1 million from a customer's bank account despite
the existence of a lien order. As a result, the account was emptied of assets and the funds could not be
recovered from the account.

The Court held that the bank was negligent and responsible for the damage caused as a result of the release
of the seized funds and it must pay damages. The tort of negligence occurs when there is a duty of care on
the part of the tortfeasor towards the harmed party and this duty was breached by the tortfeasor by deviating
from the accepted standard of behavior and as a result damage was caused. There is no automatic
"expiration" of a lien order. As long as no notification is given regarding the cancellation of the lien - the lien
remains in effect and the holding party is subject to it. Here, the bank received the lien order, but did not
act on it, for a reason that is not clear whether due to a mere error or whether as a result of deception on
the part of the client based on statement that the divorce case was 'closed. As the client emptied the
account and the funds could not be recovered within the framework of the divorce dispute in which it was
involved, a causal link was established between the bank's default and the damage caused to the client's
ex-wife and therefore the bank must pay all the funds according to their real value with interest and linkage.
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In consumer agreements international jurisdiction clauses may not be honored by
the Court in Israel

Two purchasers bought an asset in the Florida and in the purchase agreement it was set that "the parties
agree that the terms of this agreement will be applied and interpreted in accordance with the laws of the
United States and that all conflicts and disputes that may arise between them concerning this agreement
and its execution, will be settled in the competent and appropriate Court for these matters, in the United
States, and in accordance with its rules.".

The Court held that the Israel has jurisdiction. In Israel, where an international jurisdiction clause exists, the
reference in the agreement should be clear, drafted in an active manner, and specifically stating the
jurisdiction as exclusive. However, even if it is found to be a unique and non-parallel jurisdiction clause, in
consumer contracts (business to consumer) when there is oppression of the consumer, the Court will not
always honor a jurisdiction clause, as opposed to jurisdiction clauses included in business to business
contracts, in a similar manner to the caselaw in the European Union. Here, it is a consumer agreement
where the wording of the jurisdiction clause is ambiguous, refers to the laws of the United States and Courts
in the United States, even though it is a federation and contains many States with different laws, and in any
case it is a contract drawn up by the seller without the ability for the purchasers to make changes to it. This
situation creates an unfair comparative advantage to the seller for choosing the location of the jurisdiction
and therefore the jurisdiction clause must be construed as a parallel jurisdiction and the case me be heard
in Israel.
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Fraud and Regulator’s Fault / Ella Rosenberg’

Last week we witnessed the approval of MiCA, the Markets in Crypto Assets Regulation of the EU,
by the European Parliament, which means that finally some of the uncertainty when it comes to crypto
assets, will be resolved on a pan-European level.

With that said, as the majority of crypto frauds that took place during the past few years, have stemmed from
the un-regulated CFD trading platforms, that have evolved from the binary options schemes, a significant
watchful eye, and also criticism has been placed upon regulators worldwide, that have not sufficiently tackled
these issues. Central banks and financial intelligence units (FIUs), that are in charge of the licensing of the
trading platforms and of the crypto exchanges, have been scrutinized both by the European Securities and
Markets Agency (ESMA), but also by consumers that were targeted by CFD boiler rooms and other crypto-
forex frauds. This leads to the question of accountability and of traceability by the regulators.

The compliance teams that form the licensing and inspection of the licenses are caught in a severe
tackle of Catch-22. On the one hand, the compliance teams need to examine an infinite amount of data
submitted to the regulator, without an option to screen or detect the unusual or suspicious transactions
due to their high volume of material submitted. This issue was raised by the Estonian FIU back in
August 2020 when the amount of fraudulent crypto exchanges surpassed the amount of legitimate
financial institutions, and as, such the Estonian FIU decided to cancel the majority of licenses and
increased the regulatory threshold to an alarming degree. Yet, this is not the response many have
wished for. The consumers of the platforms and also the international regulators (not on a Member
State level) are under the impression, that sufficient safeguards were not taken. Hence, the issue of
digitalization of the AML process has become a much-needed resource of the FIUs.

In cases where the FIU were stuck with the detection of anomalies in the AML quarterly reports by the
financial institutions, it was presumed that the FIUs will at least try and find a solution, and not a post-
mortem one, that will enable any sort of detection of fraudulent activity from FIAT currency to crypto
currency and vice versa. This is the same case also for liquidity providers and for market makers, who
have been also highlighted for money laundering and terrorist financing cases.

A similar argument was also raised by the Egmont Group in their last meeting and also in the FATF
Recommendations, and has been highlighted by the recent updates to the EBA Recommendations.
Thus, the recent scandals, the recommendations of the international organizations and the market
conditions all lead to the unescapable conclusion- that there is an inherent need for AML Al
technologies to solve the overload on the regulators and their respective compliance teams and to
minimize the amount of criticized duress on the regulators.

Just as much as the binary options schemes have evolved into CFD frauds, which in turn evolved into
crypto liquidity frauds, the criticism pouring over the regulators heads may be solved by implementing
the correct AML Al technology that should detect the problematic transactions, prior to the approval
of the quarterly or yearly license, and not in retrospect.

Technologies such as the SN/ Dark Web Scanner, are now available in the market, yet regulators are
hesitant to involve private companies’ technology, white-labeled or not. This approach should change,
mainly because it is not humanly possible to assess the amount of regulatory material received.
Regulators may be of the impression that they are accountable to their respective states only, yet in
today’s market regulators are also accountable to their respective end-clients, the financial institution’s
clients who are left to the mercy of the financial institution.

" Ms. Rosenberg is part of in the office of Afik & Co. (www.afiklaw.com) and she focuses on EU Law and regulation within the financial, defence, art,
privacy and maritime sectors. She has broad experience in digital banking and crypto licensing, implementation of AML/CTF regulatory frameworks
for defence companies and art galleries, regtech software, tokenization of maritime logistics, formation of compliance teams, and NFT regulatory best
practices, and EU Corporate Governance, AML and Privacy for publicly listed companies. She serves as the leading of contact of EU Law in the Middle
East, and has published at defence and financial magazines. Holds an LLB in EU Law from the European Law School, Maastricht University and an
LLM in Company and Commercial Law from Erasmus School of Law, Erasmus University Rotterdam. Nothing herein should be treated as a legal
advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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