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The Employees’ Dilma - Record in the Book or "All Bets Are Off* ? / Yair Aloni, Adv.
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An article on changing an employment agreement by
behavior and whether an employee must stand up for
his rights or can wait for the employment to end. The
article was written by attorney Yair Aloni from Afik &

=— Co. The article in English may be found at the
link:https://www.afiklaw.com/articles/a403
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The withdrawal of the first heir from his share in the will cancels the right of secondary heirs in the
situation of heir after heir. Rread more at: http://www.afiklaw.com/updates/15961




WX 91X DI7UN2 NRYY? 717V AN DiYwnn 7imn% F15 ANand ynnwnn TN NNana Nifn 7ya a

2y T 7Y NOWIN "T'N' NNAN™ NAITA AWKRD NP NY712Y7 Jonn 1NN VSWNN N YW INYa X" DI
http:/he.afiklaw.com/updates/15962 :noon nxni7? .NIOSNIY N'INT IX NIV N'NNOSYN N1aN ,T'N' NN

A sole shareholder who uses the company to evade payment of a debt may be personally liable
for it. Read more at: https://www.afiklaw.com/updates/15963
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It is not possible to postpone applicability of a prenuptial agreement of “common-law” couple, for
a period after their marriage. rRead more at: http:/www.afiklaw.com/updates/15965
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The level of difference required to prove novelty in a design will vary according to the product field
and the possibilities for changes. Read more at: http:/www.afiklaw.com/updates/15967
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Offensive publication of contentions that are heard in a legal proceeding may be considered an
expression of opinion in good faith. Read more at: http://www.afiklaw.com/updates/15969
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An employer who terminates an employee despite being aware that she is under fertility
treatments may be required to compensate. Read more at: http:/www.afiklaw.com/updates/15971
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A lessee who terminates a lease agreement without prior notice may pay damages to the lessor.

Read more at: http://www.afiklaw.com/updates/15973
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on changing an employment agreement by behavior and whether an employee must stand up for
his rights or can wait for the employment to end. The article was written by attorney Yair Aloni from Afik &
Co. Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on
commercial and civil law, including real estate, litigation, tenders and administrative law. He is certified in

Israel for the execution of lasting powers of attorney. The arice in Engish may be found at the link:
https://www.afiklaw.com/articles/a403
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The withdrawal of the first heir from his share in the will cancels the right of
secondary heirs in the situation of heir after heir

A father commanded in his will that upon his demise all his assets would pass to his wife, the mother, and
only after her demise would his assets be divided between the children in an unequal manner. After the
father's demise, the mother withdrew from the will for the benefit of her children in equal parts.

The Court rejected the appeal and stated that the first heir may withdraw from his share and set the
distribution of the estate under the law. Israeli law permits those who withdraw from their share of an estate
to do so in favor of the testator's family members in the primary circle such as a spouse, child or sibling.
The person who withdrew is deemed as if he was not an heir in the first place. Here, one of the children
objected to the result of the withdrawal which led to the part of the mother being divided equally between
the children, while according to the father's will after the mother's demise an unequal distribution
arrangement was established giving him a larger share in the estate. An heir after heir clause allows the
mother, as the first heir, to withdraw from the inheritance and determine the distribution arrangement
between the heirs in her place. Therefore, the son is not allowed to oppose the mother's will and her share
of the estate is to be divided according to her wishes.
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A sole shareholder who uses the company to evade payment of a debt may be
personally liable for it

A company sold franchises to operate food stands of an international food chain and undertook to return
funds if the exclusive franchise to operate in Israel is not granted. The company did not honor its obligations
and the sole shareholder was required to return the funds.

The Court accepted the claim and held that the sole shareholder must be held liable by virtue of piercing
the corporate veil. The corporate veil may be pierced and the debt of a company can be attributed to its
shareholder, in exceptional cases. When it is a single shareholder company controlled by a single
shareholder, a small family company or a partnership-like company, the Court's approach to piercing the
corporate veil will be more liberal. Here, the company contracted with potential franchisees based on a
commitment that if it fails to obtain approval from the global network at the agreed time, it will return the
consideration to the franchisees. The sole shareholder in the company evaded the restitution of the sums
even though he was the living spirit of it and he was the one who made the decision not to accede to the
financial demands of the global chain in order to obtain the franchise. In doing so, the sole shareholder
made use of the separate legal entity of the company with the intention of defrauding the company's creditors
and therefore, the company's debt can be attributed to him personally by virtue of piercing the corporate
veil.
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It is not possible to postpone applicability of a prenuptial agreement of “common-
law” couple, for a period after their marriage

A “common-law marriage” couple executed a prenuptial agreement two years before their marriage.

The Court rejected the motion to enforce the agreement and stated that the agreement expired with the
couple's marriage. As a rule, it is not possible to approve a prenuptial agreement concluded between the
parties before their marriage and the resource balance arrangement established by law regarding married
couples - will apply. The exception to this is when the parties are on the eve of their marriage, then the
agreement can be approved as a prenuptial agreement with a condition precedent, which goes into effect
soon after with the impending marriage. Here, not only that at the time of signing the agreement, the parties
were not on the eve of their marriage or had even set their minds to marry, but objectively, at the time of
signing the agreement, there was no real possibility of marriage between them in the foreseeable future.
Therefore, the provision in the agreement postponing its entery into effect until the date they get married
has no effect.
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The level of difference required to prove novelty in a design will vary according to
the product field and the possibilities for changes

Manufacturers of a head covering similar to the head covering recorded as a registered design, claimed the
absence of significant innovations in the head covering recorded as a registered design and hence the
absence of a place for its protection as a registered design.

The Court determined that the manufacturers infringed on the registered design due to apprehension of
deception. Infringement of a registered design will be determined through the eye test, novelty test and
deception test. While, as for the novelty test, it was determined that, as a general rule, the design should
show a shape or decoration in the object that is significantly different from what was previously known, and
minor changes accepted in the trade are not enough to give the design the novelty and innovation required
by law. Nevertheless, in some areas the requirement of novelty or innovation will be satisfied even on the
basis of fairly minor changes and additions and this when the design freedom of the designer is limited due
to the role or nature of the product. Here, although some of the elements of the product originate from its
function and the way it is used, the existence of other products on the market that fulfill the same function
but are not similar to the protected product shows that the protected elements are indeed innovative and
the imitation created by the designers constitutes an infringement of the registered design.
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Offensive publication of contentions that are heard in a legal proceeding may be
considered an expression of opinion in good faith

A person published that a college took public land and did not duly pay taxes, based on legal proceedings
on the subject which were not yet concluded at the time.

The Court did not accept the claim of defamation and determined that the publication concerning the college
was permissible under the good faith defense. Israeli law sets that if a publication is made in good faith,
mainly because it is only an expression of opinion about behavior that is in the public interest, the publisher
will be protected against a defamation lawsuit. Here, even though unequivocal and strong expressions were
used in the publication to describe the actions of the college ("taken over", "robbed", "stolen", "taken by
force"), it was clear that this is not a statement of established and definitive facts, but a way to relay
accusations placed before the Court with which the administrative petitions were filed (one of which petitions
was even accepted). Therefore, the publisher believed in the truth of the publication, believed there is public
interest for it and had grounds to believe so based on the ruling of the Court which stated that the dispute
merits a deeper review. Thus, as the publication constitutes an expression of opinion and was done in good
faith, the claim was dismissed.
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An employer who terminates an employee despite being aware that she is under
fertility treatments may be required to compensate

An employee was terminated while she under fertility treatments.

The labor Court accepted the employee's claim for compensation as she was terminated without obtaining
a duly issued termination permit. Israeli law prohibits the termination of an employee who was absent from
the workplace due to fertility treatments or in the period of 150 days after the end of the days of absence,
unless a permit was first obtained from the Minister of Industry, Trade and Employment. Here, the employee
was summoned to a hearing and was terminated before the lapse of the protected period of 150 days since
the date the employer learnt about the treatments she was undergoing, without the required permit.
Therefore, the employer unlawfully terminated the employee and will compensate her.
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A lessee who terminates a lease agreement without prior notice may pay damages
to the lessor

A lessee terminated the lease agreement due to the lessor's failure to build a plaster wall in the leased
property.

The Court accepted the claim and held that the lessee unlawfully terminated the agreement and must pay
damages. A materiel breach, whether agreed or apparent, grants the harmed party the right to terminate
the agreement without prior notice. The right of termination for a non-materiel breach is subject to the
harmed party first granting the breaching party an extension to the performance of the agreement with the
breach not being remedied within a reasonable time. Here, the parties stated in the agreement that the
lessor would build a plaster wall in the meeting room. The agreement did not specify a date for the
construction of the wall, the provisions of the agreement did not link the date of the lessee’s entry into the
offices to the construction of the wall and this obligation was not defined as a material condition. The lessor
waited with the construction of the wall until a bank guarantee was provided by the lessee, but the lessee
demanded to receive back the checks it gave and announced of an immediate termination of the agreement.
Considering that the estimated time for the work was short and the with lower cost of a few thousand shekels,
the lessee's unilaterally withdrawal from the agreement without prior notice was done in bad faith and
unlawfully. Therefore, the lessee must pay damages to the lessor.
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The Employees’ Dilma - Record in the Book or ""All Bets Are Off" ? / Yair Aloni, Adv.

In an employee's employment agreement, it is recorded that the employee will be entitled to a 'bonus' at the employer's
discretion after six months of employment. Although the employer did not give the employee the bonus, the
employee chose not to confront the employer about it or declare that "all bets are off." About two years later, the
employee is dismissed due to a reorganization plan carried out in the company and then recalls that the employer
breached the employment agreement and demands a compensation reflecting a bonus as is customary in the market.
Is the employee's demand justified?

An employee may waive the salary, or a certain salary component, a salary increment, a right or other benefit
promised, provided that it is not a waiver of a non-dispositive right, whether explicit consent was given or by
behavior. Labor Courts caselaw teaches that a bonus is an element subject to the discretion of the employer, as part
of its managerial prerogative, and is not an employee’s inherent right or a non-dispositive right (one that cannot be
waived). Thus, an employee who continues to work under such existing conditions, despite failure to honor the
commitment of granting a bonus, and does not resign or file a claim soon after the date of breach, may be deemed as
having agreed to the change by behavior or waived it. Sometimes the employee's "silence" may even indicate that it
did not see the employer's failures as a "breach" at all. Thus, for example, in a caselaw heard at the Filat Labor Court
in January, 2016, an employee continued to work for two years despite the "breach of the commitment" to provide
him with various benefits. In that case, it was held that the employee's silence indicates that he did not consider this
a binding undertaking.

Note that the requirement for an employee to express its opposition to changing the contract derives from the duty to
act in good faith and loyalty owed by the parties to the employment relationship because it is inappropriate to allow
the employee to raise contentions retrospectively contrary to its real-time presentations to the employer, while the
employee "enjoys all the worlds." Thus, for example, in a caselaw heard at the Labor Court in Nazareth in June,
2022, the employer undertook to update the employee's salary after six months of work, but never acted accordingly.
In that case, the employee never waived in writing its right to the salary revision, but the employee did not express a
clear and consistent objection to the salary that was actually paid to it and continued to work for an extended period
of time in such a way that the employer assumed that the employee waived the salary revision and agreed to the
salary that was actually paid to it. Therefore, the employee's claim for payment of salary differences was rejected.

In another case, heard at the Tel Aviv Labor Court in October, 2023, a commitment in the employment agreement
to grant a quarterly bonus was never followed through. The employee officially contacted the employer in this matter
only over a year and a half thereafter. In that case as well, the employee conveyed by her behavior that she does not
insist on being paid the bonus and continued to work without expressing any protest. Therefore, her claim for this
component was rejected.

It should be noted that the Labor Court is not in a rush to intervene in the employer's discretion, especially in
professional matters that are under full employer's discretion. However, for employers, it is recommended to
document in writing a decision not to reward the employee a benefit (as far as this is at the discretion of the employer)
as well as the conversation in which the employee was informed about this. Thus, if the employee continues to work
without expressing any immediate protest, the employee will be deemed as one who consciously waived the 'right',
even if the 'benefit' appears in the employment agreement and the employee will not be entitled to demand it upon
termination of employment. For the employees, it is recommended to document the formal correspondence with the
employer and insist on rights or benefits according to the provisions of the employment agreement in real time.
However, it is advisable to remember that even if there is a desire not to declare that "all bets are off" due to personal
considerations or constraints, there may be a price to pay. Either way, it is advisable to consult a lawyer who is an
expert in the field and receive real time advise as to the rights and make an informed decision at the relevant time.

“Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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