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Afik & Co. marks the date of birth of English novelist Charles John Huffam Dickens (07 February, 1812 - 09 June,
1870) who is regarded by many as the greatest novelist of the Victorian era.
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Who’s will is it any way? /Osnat Nitay
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https://he.afiklaw.com/articles/a406
An article on the ability of a testator to prevent his
heirs from transferring the assets as they wish. The

article was written by Osnat Nitay of Afik & Co. Thearticle
in English may be found at the link: https://www.afiklaw.com/articles/a406
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| Lessor Lessee and not Necessarlly Paylng Tax in Lack of Profits/Doron Afik, Esq., On Shani, CPA
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http://he.afiklaw.com/articles/a406a :IW'?2 KIXN7 N1

An article on a change in tax legislation that now
allows housing developers to recognize rental
expenses in order to reduce the tax on rental income.
The article was written by the accounting firm Shani
Reuven & Co. The article in English may be found at
the link: https://www.afiklaw.com/articles/a398a
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One cannot demand a foreign company debt from a private person who acted on its behalf in
Israel. Read more at: http:/www.afiklaw.com/updates/16096
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A class action for non-accessibility of a website requires first approach to the business. read more at:
https://www.afiklaw.com/updates/16098
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It is not possible to recognize as a will a document that does not include a succession type
provision (bequeathing or excluding). Read more at: http:/www.afiklaw.com/updates/16100
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Publishing a negative post about a business owner may be considered defamation even if its
name is not specifically mentioned. Read more at: http:/www.afiklaw.com/updates/16102
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In an agreement that includes an explicit waiver of building rights an implied consent to waive
future rights is sufficient. Read more at: http:/www.afiklaw.com/updates/16104
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A lessee who seek damages due to a TAMA 38 project and did not act to reduce his damages is
not entitled to compensation. Read more at: http://www.afiklaw.com/updates/16016
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on the ability of a testator to prevent his heirs from transferring the assets as they wish. The article
was written by Osnat Nitay of Afik & Co. Osnat Nitay is part of the legal team of Afik & Co.
(www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of Social Sciences at the Hebrew University of
Jerusalem and has a degree in law. She holds a family mediation certificate from the Gevim Center. This
overview does not constitute any legal advice and it is recommended to consult a lawyer who specializes in

this field before making any decision on the issues described in this overview. The article in English may be found at the
link: https://www.afiklaw.com/articles/a406
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Lessor, Lessee and not Necessarily Paying Tax in Lack of Profits / Doron Afik, Esq.,
On Shani, CPA
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An article on a change in tax legislation that now allows housing developers to recognize rental expenses
in order to reduce the tax on rental income. The article was written by attorney Doron Afik from Afik & Co.
together with On Shani CPA from Shani Reuven & Co. Doron Afik, Esq. is a notary public and an attorney
admitted to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries
(www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions,
including mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a
European Union alternative disputes resolution course and the ICC Master Class for arbitrators and also
serves as arbitrator. On Shani, CPA, is a managing partner in Shani Reuven & Co. (cpasr.co.il), an
accounting firm that works closely with Afik & Co., and provides accounting and auditing services to

individuals and companies, including business and accounting consulting and international taxation. The articie
in English may be found at the link: https://www.afiklaw.com/articles/a406a
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One cannot demand a foreign company debt from a private person who acted on
its behalf in Israel

A provider of software development services demanded that the COO pay the debt of a foreign company
with which it contracted.

The Court rejected the claim and held that the contract is with the foreign company and the debt cannot be
demanded from a private person. A service provider must distinguish between a company - a legal entity
of a very specific type, and a business or private contractor. Here, the service provider was asked to provide
the service to the foreign company - not to the COO personally - and knew that the foreign company was
responsible for paying for the service. Despite this, the service provider demanded the money from the
COO only because the conduct regarding the financial aspect of providing the service was through him and
because he signed the order on behalf of the foreign company. This is an improper attempt to be enriched
at the expense of a private person, without a real reason, in order to avoid filing a lawsuit against a foreign
company.
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A class action for non-accessibility of a website requires first approach to the
business

A person submitted several motions for approval of class actions against various businesses due to the
inaccessibility of their websites, without bothering to contact them in writing first. The various business
owners, who corrected the required, preferred to settle and pay thousands of shekels to the class claimer
and his attorney in exchange for their withdrawal from the procedure and moved the Court to give power to
the agreements.

The Court ordered the withdrawal but without payment of material compensation to the class claimant. The
duty to act in good faith and fairness requires prior notification of the business in order to provide them an
opportunity to correct the deficiencies, before submitting a motion for approval of a class action. Here, no
prior notice was made to correct the defect and therefor the withdrawal procedure was approved, but with
only a symbolic reward equivalent to the cost of sending a letter, because the breach did not result from bad
intent, but from the business owner's lack of knowledge and because the motion for approval of the class
action was submitted in bad faith and without prior notice to the business owner.
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It is not possible to recognize as a will a document that does not include a
succession type provision (bequeathing or excluding)

Several months after he signed a will in front of witnesses, in which he bequeathed his property to his young
children and his wife, the deceased wrote a handwritten farewell letter in which he again stated that he
bequeathes his property to his young children but did not refer to his wife's share or the previous will.




The Court rejected the children's claim that the will was cancelled and determined that the farewell letter
does not cancel or replace it. A testator can revoke his will, inter alia, by creating a new will. Probate of a
handwritten requires that it is written entirely in the testator's handwriting, is dated and signed by him. The
Court can uphold a will despite defects, provided that the basic elements of the will were met. One such a
basic element is the inclusion of a succession type provision (bequeathing or excluding). Here, it is a
handwritten document that was not signed by the testator. Moreover, this defect cannot be remedied
because the document was not worded using the imperative language, the document lacks essential details
such as the identity of all the heirs, the details of the property, or at least the majority of the property, and it
does not even have any reference to the previous will or the exclusion of the testator's wife from the
inheritance granted to her in the previous will. Therefore, the letter lacks an explicit exclusion or bequeathing
provision,cannot serve as a new will that comes to replace the existing one and the will should be probated.
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Publishing a negative post about a business owner may be considered defamation
even if its name is not specifically mentioned

A customer posted a negative review about a beautician without mentioning her name, but invited women
to contact her privately and get her identity.

The Court accepted the claim and held that the customer must compensate the business owner for
defamatory publication. Israeli law defines defamation as a publication which may humiliate a person in the
eyes of others who are exposed to the content of the words, when their purpose is harming the person's
occupation. Defamation can be implied from the publication itself or from external circumstances. Here,
the customer published negative posts in three different Facebook groups regarding the business owner
using extreme words such as "charlatan" or "fraudster" without any factual basis. Although the business
owner's name was not mentioned in the posts, the customer invited women to contact her and shared her
name with dozens of women. In doing so, the customer actions constitute defamation and she will
compensate the business owner.
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In an agreement that includes an explicit waiver of building rights an implied
consent to waive future rights is sufficient

Apartment purchasers in the purchase agreements the right to the building rights “at all times”.

The Court rejected the purchasers’ contention that bulding rights that did not exist at the time of purchasing
thea ppartments belong to them and determined that the consent in the sale agreement also includes
forgoing future building rights. Building rights, including future ones, constitute an "asset" that is different
from the real estate and the common property and, in the absence of an opposing contractual agreement,
are granted to all the tenants of the condominium, each according to the proportion of their holdings in the
real estate. While a waiver of existing building rights requires a clear and explicit consent by the relinquisor,
where there is already an explicit waiver of the existing building rights in the sale agreement, it is possible
to learn about a waiver of future building rights even without explicit consent in the agreement. Here, the




sale agreements include a clear and explicit reference that the properties are sold without the existing
building rights. Therefore, it is sufficient that the waiver in the agreement includes a reference to the fact
that it is building rights that will exist "at all times" in order to determine that the intention of the parties was
to waive the future construction rights as well. Therefore, the purchasers waived the existing and future
building rights.
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A lessee who seek damages due to a TAMA 38 project and did not act to reduce his
damages is not entitled to compensation

A lessee sought damages from the lessor due to works carried out in the building as part of the TAMA 38
project.

The Court rejected the claim and held that the lessee knowingly entered into the lease agreement and did
not act to reduce his alleged damages. A lessee is not allowed to contend discrepancy of the property when
he knew about the discrepancy at the time of signing the lease agreement. One who breaches a contract
is not liable for damages that the harmed party could, by reasonable means, have prevented or reduced.
Here, the lease agreement specifically stated that the apartment and the building were undergoing a process
of renovation and upgrading as part of the TAMA 38 project. The rent was even reduced because of this
and the lessee was even given the option to notify the lessor of evacuation at any stage. Therefore, the
lessee entered into the lease agreement with his eyes open despite the expected discrepancies. The lessee
chose to stay in the apartment and only at the end of the contract chose to raise his claims and demands
towards the lessor in connection with the TAMA project, thereby he did not act to reduce the alleged
'‘damage' and has nothing but himself to blame.
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Who’s will is it any way? /Osnat Nitay'

A couple made a mutual will, in which each bequeathed to the surviving spouse. In the will it was
also stated that upon the demise of the remaining spouse, the remainder of the estate will be divided
equally between their joint children. However, upon the death of the man and even before the
issuance of a probate order, the woman renounced the estate in favor of one of the sons. Can a person
prevent his heirs from deciding what to do with their share of the estate and change the way the estate
is distributed?

Israeli law allows an heir to withdraw from the estate before it is divided and thereby transfer his
share to another, who is of the deceased's initial circle (spouse, child or sibling of the testator) and at
the same time the law allows to prevent this through the mechanism of "an heir in lieu of an heir" -
stipulating in advance the order of the heirs so that if a particular heir does not, for any reason inherit,
an alternate heir is predefined. In such a will, the first heir may indeed renounce his share, but it will
be transferred only to the person designated as an alternate in the will. In a case discussed at the
Haifa Family Court in September, 2022, a will of a man set an arrangement under which his wife
inherits their apartment, but if she predeceases him, the estate will be divided between their two
children. After the father's death, the mother transferred the apartment to one of the sons, and the
Court found that once the mother inherited the apartment, she was entitled to do whatever she wanted
with the estate. In another case, discussed at the Family Court in Tel Aviv in October, 2023, a couple
made mutual wills with a clause that allowed each to change the will and an arrangement under which
the surviving spouse inherits the estate but if they both die at close proximity, the inheritance will go
to their nephews. Upon the man's demise, the wife prepared a new will and the Court upheld it.

Israeli law also allows a mechanism of "an heir after an heir", (similar to the Common Law “Life
Estate” principal) in which the testator determines who the heir is after his death, and who inherits
what is left of the estate by that heir. In this type of a will, the first heir cannot bequeath what is left
of the estate other than as set in the will of the testator, but he is allowed to use the estate and may
also transfer the assets of the estate as a gift while he is still alive. In a case discussed in the District
Court of Tel Aviv in December, 2023, spouses signed a mutual will in which they agreed that upon
the death of one of them, the spouse would inherit his share and what would remain upon the death
of the other would be divided in such a way that the son would win 80% and the two daughters the
remainder. Upon the demise of the husband, the mother renounced the estate in favor of the three
children in equal parts. The Court found that because it is an heir after an heir, the woman has the
legal right to withdraw from the will for the benefit of the children.

Especially when a person seeks to ensure what will be done with his property upon his demise, but
also in other cases, wills are a much more complex issue than it appears to the eye, and there are many
issues that a novice lawyer would not be familiar with. Therefore, it is very important when preparing
a will to consult with a lawyer with extensive experience in the field in order to consider all legal
options to ensure that the will would indeed reflect the testator's future wishes regarding his estate
when the time comes. In many cases, it is also worth considering a notarized will, which will ensure
that it will be very difficult to contest it in the future,' especially when the testator is relatively old
and certainly if the testator is in poor health conditions at the time of making the will.?

‘Osnat Nitay is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of
Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. This overview does not constitute any legal advice and it is recommended to consult a lawyer
who specializes in this field before making any decision on the issues described in this overview. For more details: 03-
6093609, or by e-mail: afiklaw@afiklaw.com

! See the article: “The Benefits under Israeli Law of a Notarized Will on an Ordinary Will” - https://www.afiklaw.com/articles/al 86

2 See the article: “Where there is a will, there are relatives — on notarized wills and dementia” - https:/www.afiklaw.com/articles/a336

3 See the article: “Yes. There is a difference between a notarial signature lying down or sitting” - https://www.afiklaw.com/articles/a368
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Lessor, Lessee and not Necessarily Paying Tax in Lack of Profits / Doron Afik, Esg., On Shani, CPA*

Sometimes it is older people who seeks to move into sheltered housing and sometimes it may actually
be a young couple who, with the expansion of the family, are looking for a bigger house. Either way,
many people prefer not to sell the property and instead prefer to rent out the existing property while
simultaneously renting another property for themselves.

While rent income is supposed to be taxed pursuant to the total income of the taxpayer, with a private
person also not able recognize expenses, the Israeli Income Tax Law (Exemption from tax on income
from rent for residential apartments), 1990, sets a number of cumulative conditions for an exemption
from tax on income from rent of a residential apartment in Israel, including the fact that the apartment
is for residential purposes only and is rented to an individual (other than a few exceptions set by law)
and not for business purposes.

The rent would be completely exempt from tax, as long as the rental amount does not exceed the cap
set by law (in 2024, the cap is ILS 5,654). If the rental amount is higher than the exemption cap but
does not exceed double the cap, a partial tax is paid (in which case the lower tax rate is set at 31%,
except for those over 60, in which case the first tax level is 10%).

Section 122 of the Income Tax Ordinance allows individuals to pay within 30 days of the end of the tax
year a reduced tax of 10% on the full rental income and without allowing recognition of expenses.
However, a very important 2023 amendment to the Income Tax Ordinance allows, under certain
conditions, owners of a single apartment to recognize as an expense (and thus pay a 10% tax only on
the difference) expenses on rent elsewhere up to a total of ILS 90,000 annual expense (ILS 7,500 per
month, when it comes to renting for a whole year). Thus, the legislator has now allowed people to rent
their apartment and rent an apartment elsewhere in Israel (including when it comes to renting a housing
unit in a nursing home or a geriatric hospital.) Thus, for example, a person who owns an apartment that
is rented out for ILS 9,000 a month and he rents another apartment for a higher amount, has an annual
income of ILS 108,000 (9,000 times 12), and expenses of ILS 90,000 (because not all of the new rental
expenses are recognized) and therefore will pay ILS 1,800 in tax (10% of the difference of ILS 18,000),
while before the amendment he would have paid ILS 10,800 in tax (10% on the full amount).

It is important to note that the above is a very general overview (the rules are much more complex and
also deal with cases of owning more than one apartment, of course) and the tax liability must be
examined through an accountant with experience in the field. It is also important to note that the tax
must be paid immediately and no later than the end of January, but in some cases it is possible to pay
late subject to the payment of linkage and a fine. In any case, when it comes to renting an apartment by
such who seeks to better their housing (renting out one apartment and renting another), it is also
important that the rental agreements are drafted correctly and not to use a template that one may find
on the Internet, but to use a lawyer with expertise in the field and an understanding of tax laws.

‘Doron Afik, Esq. is a notary public and an attorney admitted to practice in Isracl and New York and is the managing partner of Afik &
Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers and
acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution course and
the ICC Master Class for arbitrators and also serves as arbitrator. On Shani, CPA, is a managing partner in Shani Reuven & Co.
(cpasr.co.il), an accounting firm that works closely with Afik & Co., and provides accounting and auditing services to individuals and
companies, including business and accounting consulting and international taxation. Nothing herein should be treated as a legal advice
and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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