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Afik & Co. marks the date of birth of US Supreme Court justice Louis Dembitz Brandeis (November 13, 1856 -
October 5, 1941), the first Jew to be named to the Court and who served as associate justice on the Supreme Court
of the United States of America from 1916 to 1939.
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On holding shares in escrow and a notarized escrow agreement /Doron Afik, Esq.
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http://he.afiklaw.com/articles/a426
An article on the holding of shares in escrow and the
requirement to enter a duly drafted agreement for this.
The article was written by Doron Afik, Esq. of Afik &

Co. The article in English may be found at the Ilink:
https://www.afiklaw.com/articles/a426
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Stock Exchange regulations may withdraw from the need to sell a company’s shell in order to pay
its creditors. Read more at: http://www.afiklaw.com/updates/16921

ANIVAY M n'ynwn TN MM [IW72 X7Y ATINA 1T VI9'Y NN NIo A

72T L N'YNYN-TRENNNA DIN [IY70 D 'Y 793 - 37 VI9'W NMINA ,NTIN NNNX NINY T2 XN 7NN
PN D NAPONY7 YN ,IW7-1w1D '70 NIYYANXD D' N DX QX DIRTE,NMNN 79 'Nnim' T pika X!
http:/he.afiklaw.com/updates/16922 :noon nxnp? .ITOW N'"IN NV21;72]




An unclear foreign jurisdiction clause in a contract or ambiguous language thereof will lead to its
annulment. Read more at: http://www.afiklaw.com/updates/16923
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An assignment of right can be limited when the identity of the debtor is important or when the
assignment may materially harm the other party. Read more at: 91http:/www.afiklaw.com/updates/16925
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In the absence of informed consent and mutual benefit, an employee's consent to shorten the
statute of limitation period will not be enforced. Read more at: hitp://www.afiklaw.com/updates/16927
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The right of first refusal in a real estate joint tenancy agreement will remain in effect even after the
expiration of five years from the Signing thereof. Read more at: http://www.afiklaw.com/updates/16929
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A written document containing material details may be recognized as a real estate sale agreement
even if it has not been signed. Read more at: http:/www.afiklaw.com/updates/16931

X197 ININDT TAXY? 717V L1772 AN 'OPRY7 1D W19 N1 DY 9N 1DYIn WY 'wnnn DY LT

1270 DX [7N7 'RWN "N winyh wnn 9w nyion oann' dpt? nrTa 0t D 1non DIY RN Diun
http://www .afiklaw.com/updates/16932 :noon nxnj7 .NIN'A0 NIRXIN NATNN wUNT

A lessee who continues to live in a rented property despite 'defects' and does not act to reduce its
damage may lose its rlght to damages. Read more at: http://www.afiklaw.com/updates/16933
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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On holding shares in escrow and a notarized escrow agreement /Doron Afik, Esq. ‘
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An article on the holding of shares in escrow and the requirement to enter a duly drafted agreement for this.
The article was written by Doron Afik, Esq. of Afik & Co. Doron Afik, Esq. is a notary public and an attorney
admitted to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries
(www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions,
including mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a
European Union alternative disputes resolution course and the ICC Master Class for arbitrators and also
serves as arbitrator. The article in English may be found at the link: https://www.afiklaw.com/articles/a426
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Stock Exchange regulations may withdraw from the need to sell a company’s shell
in order to pay its creditors

A company sought that the Tel Aviv Stock Exchange (TASE) will not declare it as a shell company so that it
could sell its shell in order to pay its creditors from the sale proceeds, because this would mean the reduction
of trading on the TASE and the loss of the value of the company’s shell.

The Court accepted the company's motion and held that the company should be entitled to sell its shell.
The TASE Regulations states that a company that has no real business activity or a company which 80%
or more of its total assets are funds that do not confer control under Israeli GAAP, will be deemed a shell
company. When a company is deemed as such and the conditions required for the resumption of trading
have not been met, its shares are transferred to a conservation list which means limited trading. Here,
although the company meets the definition of a shell company, its inclusion in the conservation list, will harm
the value of the shell, which is the company's only asset. Therefore, despite the TASE Regulations, the
company should be entitled to sell its shell, in order to be able to pay its creditors.
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An unclear foreign jurisdiction clause in a contract or ambiguous language thereof
will lead to its annulment

An Israeli company, insured by a foreign insurance company filed a claim in Israel against the insurer for
breach of the insurance contract, despite a foreign jurisdiction clause included in the insurance policy.

The Court rejected the insurer's contention and held that as the implementation of foreign jurisdiction clause
necessitates an interpretative process - it is therefore void. A party seeking to deny the other the right to
litigate in a qualified forum, should stipulate it in an explicit and clear manner in the contract. Unlike other
clauses in the contract, for which even if it is a 'closed contract', made between two business parties, there
is no impediment from applying an interpretative process within the limits of the language of the contract, in
order to revel the parties’ intent, the foreign jurisdiction clause - to the extent that it is determined that the
language is unclear and ambiguous - Meaning, this will immediately lead to the 'death’ of the clause, and
this even if it was possible through an interpretative-linguistic procedure, excluding reliance on external
circumstances, to reach the conclusion that such a foreign jurisdiction clause was indeed established. Here,
it was stipulated in the insurance policy that the jurisdiction for disputes regarding the interpretation of the
policy terms will be in Germany, however as it was not stipulated that every dispute is a dispute regarding
the interpretation of the policy terms, the wording of the jurisdiction clause is unclear and ambiguous and
requires an interpretative procedure to determine the nature of the dispute and therefore the foreign
jurisdiction clause is void.

YN T¥2 NNINN YIADY NIYY ARNNDAY)D INX A"NA NINT? NIA'WN W'Y NIDT IXNNA 7220 N1

0719 1IN70 NVOIYN 1D, TITYXA DI7WN VOWN N1 ,27.10.2024 ,;NaX *Ta 1 n"va (2014) nva7 ndIo NIR-'w ,63528-06-21 (‘TwX) XN

219'01 NIV NIO'719 NN IXY? 210N 190N WIN'YW? DDONA NWPNN NIV D101 NIV 1NN 7w D'YYA
NIV'AN |DIO 2'09N ,D20NN 'O 7V INI'DT NN NNNN D'72VaNY INK? .00 D'NINN NI )N NNz
.N>MY NI0'719Nn 0'vann 0'NINN NI7N DR 1Ny

NXNNN D NI 7790 .0702 KT D20NN NIRIINY T2 NNWYI NIDTA ARNNAN D Vap V9NN N2
,AI'N X Y¥27 1'70 m 1990 2N NIwn T 'R D NN )M DIXTE 2NN TYXN NNd0N NWAIT DA NI'DT
IN NIDTD DIN DX N'NINN NRYY DIYY ARNNNN WK1 NIDTA 752 NINM AWNNN? ' 0N 0NN D7IX
.NNINN2 ARNNANY NIN DA NIDT D VIAPE?7 N1 1Y DMNInn QTN I Nv17 2'Nn 7Y 1axn '11'w? nna?
NIV'AN 210 TUXD D'TTNN |2 (AKX 'ON'I N2 0'01 7V N'YIR NNWRNN NN'A NMIPRN NNYRNNN LX)
X7 DI0N .TADW TYN 7w 17V19 7V DA D'NVIANAN '9'70 N'WIN NIMNXA XY XINWD 1IN 1NN 7V 00ann
2V nIMNX NNPY 1IN ,07m TIav7? 0'on X7 071vnl L2 DTANE DT INAIN 178 DYIAN DX D71un DN
NYINNINTANNIA NN NINT? NIA'WN NON' N NNYRNNN 2'0 1IX? ;70 NIV DMNIvnwn N9'wN In D719
W' ,000N] YITID NYIIDNN IMNJ0N K77 NNWYI TWKR ,ARNANN ApY YNINNT7 N1IYY QWX 2'NN 7¢ 12802

.DD0NN 7¥ N'MINN N19N AHNAN 1T NR'VA N7010 NRNNNN DR NIKYY

An assignment of right can be limited when the identity of the debtor is important
or when the assignment may materially harm the other party

The owner of an insurance company and an insurance agent entered into an agreement to use the agent's
number for the purpose of selling insurance policies and handling customers while dividing the profits
between them. After the owner assigned his rights under to the agreement the insurance agent stopped
sharing in the profits arising from the policies sold.

The Court held that the assignment of rights was done contrary to the provisions of the agreement and the
law and is void. The general rule is that an assignment of rights does not require the consent of the debtor,
and this is based on the assumption that it does not matter to the debtor to whom he must perform his
obligation. However, in cases where the identity of the owner of the right must be taken into account and
when the assignment may fundamentally change the content of the right or cause a change in the debtor's
situation for the detriment or cause him undue burden, the right of assignment can be limited or curtailed
due to the nature of the right itself. Here, the original engagement was a personal engagement based on
familiarity and a relationship of trust between the parties, where the insurance agent, based on the
aforementioned acquaintance, still bore personal responsibility towards the clients also for the actions of the
other party. The agent never knew the entity receiving the rights and its employees, and never agreed to
work with them or be responsible for their actions, which may cause him substantial liability. Thus, in light
of the nature of the agreement that attaches importance to the debtor's identity and the burden and
worsening of the agent's situation that may occur due to the assignment, which was made without his
express consent as required by the agreement, the assignment is null and void and as such constitutes a
material violation of the agreement.
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In the absence of informed consent and mutual benefit, an employee's consent to
shorten the statute of limitation period will not be enforced

An employment contract limited an employee's right to file claims against the employer for a period of 6
months.

The National Labor Court held that an agreement to shorten the limitation period without any real benefit to
the employee is against public policy and is therefore void. Israeli law allows the parties to agree between
themselves on extending or shortening the statute of limitation period, under certain conditions, and in
particular by drawing up a separate written contract for that purpose. However, any contract which design,
content or purpose is illegal, immoral or contrary to public policy is null and void. Here, the employer made
the employee sign a separate contract with a broad and general clause that significantly limited the
employee's ability to exercise his rights arising from the employment relationship. There was no specific
negotiation with the employee regarding this waiver document at the time of signing, the employee had no
awareness nor understanding regarding the abuse of his rights and he did not derive any real benefit from
signing the document. Therefore, in the absence of any legitimate or mutual interest, apart from the
employer's desire to reduce the economic risk as a result of labor claims, it is a contract that is against public
policy and should be annulled.
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The right of first refusal in a real estate joint tenancy agreement will remain in effect
even after the expiration of five years from the signing thereof

A co-owner in a real estate property, after 17 years put his right in the property for sale to a third party, even
though in the partnership agreement the other co-owners were granted a right of first refusal.

The Supreme Court held that the right of first refusal, being a proprietary right, does not expire after five
years. The Israeli Land Law stipulates that the provision in a real estate joint tenancy agreement that
revokes or limits this right of a co-owner in real estate to transfer his share without the consent of the other
cannot limit beyond five years. However, the five-year limit refers to limitations set as such and not to the
impairment of the ability to make a transaction resulting from the acquisition of a proprietary right in real
estate and contrary to that acquisition. Right of first refusal in real estate is a proprietary right. Here, the
co-owners were given a right of first refusal to purchase the part that the seller wishes to sell. Therefore, it
is not a mere restriction on the seller's right to sell, but rather a proprietary right given to the other co-owners
to purchase his share. Therefore, the five-year restriction does not apply and the contractual right of first
refusal should be upheld.
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A written document containing material details may be recognized as a real estate
sale agreement even if it has not been signed

After the demise of a man his wife discovered that ownership of a plot of land that he had purchased from
his cousins had not been recorded. The cousins refused to sign the agreement even though the
consideration was paid.

The Court held that the land ownership was transferred due to the existence of a sale agreement under the
law. Israeli Real Estate Law stipulates that a real estate transaction must be made in writing and be
concluded by recording. However, a written document containing the details required for a real estate sale
transaction may, in some cases, even if not signed, be recognized as meeting the writing requirement. Here,
the sellers avoided signing the agreement even though the consideration was paid and the buyer received
possession of the land for his use. Therefore, despite the fact that the agreement lacks a signature and
there is no record at the Land Registry, the transaction was finalized and the ownership should be
transferred.
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A lessee who continues to live in a rented property despite ‘defects' and does not
act to reduce its damage may lose its right to damages

A lessee who vacated the apartment two and a half months after the rental period had already ended moved
the Cout to reduce 20% of the rent due to an 'insect attack’ that prevented him from making reasonable use
of the apartment.

The Court rejected the lessee’s claim and ordered him to pay the lessor damages for late eviction. Israeli
law entitles a tenant who believes that there is a defect in the apartment that causes a “real disruption to
normal use" to correct the defect and demand reimbursement of reasonable expenses. Here, there were
no 'severe defects' in the apartment due to an ‘insect attack’, inter alia, because in practice the lessee
behaved as if he wanted to keep living in the apartment for more than 4 years while extending the rental
agreement twice and under the same terms, while he breached the rental agreement and was late in
vacating the property. In addition, the lessee could have mitigated the alleged 'damage’ through a standard
pest control, but did not. Therefore, the lessee’s claim for damages was rejected. Nevertheless, the lessee
is to pay the lessor, inter alia, damages for late eviction.
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On holding shares in escrow and a notarized escrow agreement / Doron Afik, Esq.’

In 1970, a man transferred the shares in two companies to his children, but in practice he continued to
manage the companies and withdraw the full dividends from them, which led to a divorce dispute that began
in 2000 and ended after the demise of both spouses only by a Supreme Court of Israel ruling at the end of
October, 2024, which stated that the shares actually belonged to the man and not to his children.

Israeli law defines asset holding in escrow as "a relation to an asset according to which an escrow agent
must hold or act on it for the benefit of a beneficiary or for another purpose". The law does not require a
specific procedure for the recording of asset holding in escrow and the only sanction in practice is that
holding the asset in escrow does not obligate anyone who did not know or should not have known about it,
as long as it was not recorded in a public registry (for example, registration in the land registry or with the
Corporations Registrar, as an asset held in escrow). Moreover, an escrow agreement is not even required
to be in writing and an escrow relationship can be interpreted later from the behavior of the parties.

When it comes to an escrow in real estate, the existence of the escrow relationship can sometimes be
interpreted later based on the actual use of the land, but even then, in the absence of a written settlement or
evidence of the parties' intent, things may get complicated over the years, as the starting point in the Israeli
Real Estate Law is that recoding in the regulated real estate register faithfully reflects the rights of the
parties and is conclusive evidence of its content.™

When it comes to holding shares in escrow, in many cases it is more difficult to bring external evidence to
prove the existence of the escrow in the absence of an express written agreement. Thus, for example, in
2006, attorney Yigal Arnon opened proceedings in the District Court in Tel-Aviv-Jaffa against Mr. Shlomo
Piotrkovsky and Afshi Investments Ltd., in which he sought to declare that half of the shares of Cellcom
Israel Ltd. held by Piotrkovsky and constituting 1 % of the Cellcom shares, with all the rights and dividends
arising from them, belong to Arnon. The demand was based on a document which authenticity was at the
center of the procedure and the reason for the escrow was that Arnon did not want the shares to be recorded
in his name, because at the relevant time he was in the midst of a separation from his wife, and he preferred
not to involve the shares. Thus, the shares were also treated as if they were not his. In spite of this, the
Court determined that the shares were indeed held in escrow. This case reinforces the need for an orderly
escrow agreement signed in a manner that cannot be later attacked, as an agreement signed before a notary.

In addition to the above, holding shares in escrow may also have tax implications. To the extent that it will
not be possible to prove to the Tax Authority that the shares were held in trust in the first place, the tax
authority may deed the transfer of the shares from the escrow agent back to the real shareholder as a sale
transaction and tax it. Also for this reason it is important to have a dated and documented escrow agreement
and the solution of a notarized signature may assist here too. It is important that the agreement is also
drawn up by a notary with experience in the fields of corporations and trusts to avoid complex legal disputes
later, as well as to receive proper advise later, including when opening a bank account, to avoid money
laundering related issues with the bank. Additionally, it is important that the escrow agreement will regulate
also issues of managing the shares, such as the manner of voting such, distribution of dividends, etc.

‘Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik & Co.,
Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and Acquisitions
as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers and acquisitions, dispute
resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution course and the ICC Master Class for
arbitrators and also serves as arbitrator. Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case
basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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La tenencia de acciones en depdsito en garantia v un contrato de eso ertificado ante notario / Doron Afik, Esq.’

En 1970, un hombre transfirié las acciones de dos empresas a sus hijos, pero en la practica continud
administrando las empresas y retirando los dividendos integros de ellas, lo que derivé en una disputa de
divorcio que comenzd en 2000 y terminod tras el fallecimiento de ambos parejas solo por una sentencia del
Tribunal Supremo de Israel a finales de octubre de 2024, que declard que las acciones pertenecian en
realidad al hombre y no a sus hijos.

La ley israeli define la tenencia de activos en custodia como "una relacion con un activo segtin la cual un agente
de custodia debe mantenerlo o actuar sobre €l en beneficio de un beneficiario o para otro proposito”. La ley no
exige un procedimiento especifico para el registro de la tenencia de activos en custodia y la Ginica sancion en la
préctica es que la tenencia del activo en custodia no obliga a nadie que no lo supiera o no debiera haberlo sabido,
siempre que no se haya registrado en un registro publico (por ejemplo, la inscripcion en el registro de la
propiedad o en el Registro de Sociedades, como un activo mantenido en custodia). Ademas, ni siquiera se exige
que un acuerdo de custodia se haga por escrito y una relacion de custodia puede interpretarse posteriormente a
partir del comportamiento de las partes. En el caso de los contratos de deposito en garantia de bienes inmuebles,
la existencia de la relacion de depdsito en garantia puede interpretarse a veces mas tarde en funcion del uso real
del terreno, pero incluso en ese caso, en ausencia de un acuerdo escrito o de pruebas de la intencion de las partes,
las cosas pueden complicarse con el paso de los afos, ya que el punto de partida de la Ley de Bienes Raices de
Israel es que la inscripcion en el registro de bienes raices regulado refleja fielmente los derechos de las partes y
es una prueba concluyente de su contenido.

En el caso de las acciones en deposito en garantia, en muchos casos es mas dificil aportar pruebas externas para
demostrar la existencia del depdsito en garantia en ausencia de un acuerdo escrito expreso. Asi, por ejemplo, en
2006, el abogado Yigal Arnon inicié un procedimiento en el Tribunal de Distrito de Tel-Aviv-Jaffa contra el Sr.
Shlomo Piotrkovsky y Afshi Investments Ltd., en el que pretendia declarar que la mitad de las acciones de
Cellcom Israel Ltd. en poder de Piotrkovsky y que constituyen el 1 % de las acciones de Cellcom, con todos los
derechos y dividendos derivados de ellas, pertenecen a Arnon. La demanda se bas6é en un documento cuya
autenticidad era el centro del procedimiento y la razon del depdsito en garantia fue que Arnon no queria que las
acciones se registraran a su nombre, porque en el momento pertinente se encontraba en medio de una separacion
de su esposa, y preferia no involucrar las acciones. Por lo tanto, las acciones también fueron tratadas como si no
fueran suyas. A pesar de esto, el Tribunal determiné que las acciones efectivamente estaban en custodia. Este
caso refuerza la necesidad de un acuerdo de deposito en garantia ordenado y firmado de una manera que no
pueda ser atacado posteriormente, como un acuerdo firmado ante notario.

Ademas de lo anterior, mantener acciones en custodia también puede tener implicaciones fiscales. En la
medida en que no sea posible probar a la Autoridad Fiscal que las acciones se mantuvieron en fideicomiso
en primer lugar, la autoridad fiscal puede escriturar la transferencia de las acciones del agente de depdsito
en garantia al accionista real como una transaccion de venta y gravarla. También por esta razon es
importante tener un acuerdo de depdsito en garantia fechado y documentado y la solucion de una firma
notariada también puede ayudar en este caso. Es importante que el contrato sea redactado por un notario
con experiencia en el ambito de sociedades y fideicomisos para evitar posteriores disputas juridicas
complejas, asi como para recibir un asesoramiento adecuado en el futuro, incluso a la hora de abrir una
cuenta bancaria, para evitar problemas relacionados con el blanqueo de capitales con el banco. Ademads, es
importante que el contrato de deposito de garantia regule también cuestiones de gestion de las acciones,
como la forma de votacion de las mismas, la distribucidon de dividendos, etc.

‘Doron Afik, Esq. es notario publico y abogado admitido para ejercer en Israel y Nueva York y es socio director de Afik & Co., Attorneys and
Notaries (www.afiklaw.com). Doron fue profesor adjunto en la Universidad Hebrea. Doron ensefia Fusiones y Adquisiciones como parte del programa
EMBA. La practica de Doron se centra principalmente en transacciones internacionales, incluidas fusiones y adquisiciones, resolucion de disputas y
cuestiones de derecho publico. Se gradud de un curso de resolucion alternativa de disputas de la Unién Europea y de la Master Class de la ICC para
arbitros y también se desempefia como arbitro. Nada de lo contenido en este documento debe tratarse como asesoramiento legal y todas las cuestiones
deben revisarse caso por caso. Para detalles adicionales: +972-3-6093609 o al correo electronico: afiklaw@atiklaw.com
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