5 de febrero
Dit de (u

Congtrtucion

g

3
-
&

<]

g
5
B
&

(A9 5) Nnp'pbpna npinn o
Mexican Constitution day (Februrary 5)

AN INDEPENDENT MEMBER OF

BIO|KIS]

. | INTERNATIONAL
il News

[MLIL'T DY ‘NI P'ON 2025 ,xMmao 05 432 i"m
AFIK & CO. ATTORNEYS & NOTARY Issue 432: February 05, 2025

[(NVAL'T DWW ' NIYI 2'9X 7¢ WY ITN WiXmn ||"7',1n
The Bi-Weekly Professional Magazine of Afik & Co, Attorneys and Notary

03-609.5.609 ojpo 03-609.3.609 1970 ,6120101 19+-2'ax 7n 20144 .7.n,103 n'xamMwNN
103 Ha’Hashmonaim St., POB 20144, Tel Aviv 6120101, Israel, Telephone: +972-3-609.3.609

Afik & Co. conmemora el Dia de la Constitucion Mexicana (05 de febrero), que conmemora el dia en que se
promulgo la actual Constitucion de México, el 5 de febrero de 1917, durante la Revolucion Mexicana.
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Afik & Co. marks the Mexican Constitution Day (February 05), which commemorates the day on which Mexico's
current constitution was promulgated, February 05, 1917, during the Mexican Revolution.
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Whose line is this Anyway? / Adi Marcus, Adv.
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An article on the subject of the liability of an
internet  platform  operator for copyright
infringement by users of the platform. The article

was written by Adv. Adi Marcus of Afik & Co. The
article in English may be found at the link: https:/mwww.afiklaw.com/articles/a432
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Restricting a partner from moving the Court to dissolve the partnership requires express consent
or intention to do SO. Read more at: https://www.afiklaw.com/updates/17309
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A decision to disqualify a bidder in a tender due to a concern of a conflict of interest without a

prior discussion of alternatives to neutralize the concern will be canceled. Read more at:
https://www.afiklaw.com/updates/17311

For full disclosure, the bidder in this proceeding was represented by Adv. Yair Aloni of Afik & Co.
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Restriction on the freedom of occupation in a lease agreement is in contradiction of public policy.

Read more at: https://www.afiklaw.com/updates/17314
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Will provisions in a situation of heir after heir shall be canceled in favor of the second heir if passed
before the date of his entitlement. Rread more at: https://www.afiklaw.com/updates/17318
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Where one of a married couple dies without a will the other will inherit his share of the estate
regardless of the nature of their relationship. rRead more at: hitps://www.afiklaw.com/updates/17321
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In a claim that was classified as SLAPP, the amount of expenses awarded will be directly
proportional to the amount claimed. Read more at: https://www.afiklaw.com/updates/17223
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Yards in a house that is not recorded as a condominium may not be divided. Read more at:
https://www.afiklaw.com/updates/17225
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Selling an 'apartment’ knowingly it was built without a lawful building permit and without
mentioning this fact in the agreement may be deemed fraud. Read more at: https:/www.afiklaw.com/updates/17227
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Whose line is this Anyway? / Adi Marcus, Adv. ‘
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An article on the subject of the liability of an internet platform operator for copyright infringement
by users of the platform. The article was written by Adv. Adi Marcus of Afik & Co. Adi Marcus,
Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on
commercial and corporate law, copyrights, media law and international transactions. Advocate
Marcus holds a major in law, an M.A in communication from Tel Aviv University and an
international MBA from Bar llan University. She completed her internship at the Ministry of justice
under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18
months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the
legal department of the communications network "Noga Network" (Channel 2 of TV), with her last
position before the company merged with Channel 10, was head of department in the legal
department and then, before joining the firm, as Kneller Artists Representation's internal legal
advisor, representing in all matters of legal advice to artists and cultural figures, both in Israel and
internationally. The article in English may be found at the link: https://www.afiklaw.com/articles/a4 32
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Restricting a partner from moving the Court to dissolve the partnership requires
express consent or intention to do so

25 of the 69 limited partners in an Israeli limited partnership that holds a string of rights in an income-
producing property in Germany demanded the general partner to dissolve the partnership. The limited
partner objected, contending that the partnership agreement contains a closed list of cases in which the
partnership may be dissolved.

The Court accepted the motion to dissolve the partnership. Israeli law lists two main manners of dissolving
a partnership: One, dissolution by notice of a partner and the other, dissolution by the Court. Generally,
partners are free to shape their relationship as they see fit, but due to the right of access to the Courts,
restricting a partner from approaching the Court must be expressly made in the agreement or indicated by
clear circumstances that establish an intention to do so. Here, the partnership agreement does not include
an express restriction on the possibility of approaching to the Court with a motion for dissolution, and the
words "only" are not sufficient to indicate an express intention of the parties to limit their right to do so.
Therefore, the motion for dissolution by the Court was granted.
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A decision to disqualify a bidder in a tender due to a concern of a conflict of interest
without a prior discussion of alternatives to neutralize the concern will be canceled

The tenders committee disqualified a bidder due to a concern of a conflict of interest, without discussing the
possible alternatives for neutralizing the alleged conflict of interest.

The Court for Administrative Affairs accepted the bidder's petition and ordered the cancellation of the tenders
committee decision and the reversion of the hearing to the tenders committee for rehearing. While managing
a tender, the Authority must adhere to the rules of reasonableness, fairness and equality. The rule
prohibiting conflict of interest is not absolute and the proper balance must be found between it and other
important public interests, such as: increasing competition and the circle of participants in the tender;
protection of freedom of occupation, etc. Here, the tenders committee had concerns that the bidder may
be in a conflict of interest, but instead of holding a discussion of the alternatives that will enable the bidder's
participation in the tender (such as: an arrangement for the prevention of a conflict of interest), the tenders
committee chose to disqualify the bidder in the tender. Therefore, the discussion will be reverted to the
tenders committee, which will examine the possibility of determining a conflict-of-interest arrangement and
only then will a new decision be made on the results of the tender.

For full disclosure, the bidder in this proceeding was represented by Adv. Yair Aloni of Afik & Co.
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Restriction on the freedom of occupation in a lease agreement is in contradiction
of public policy

A former bakery worker entered into lease agreements with the bakery owners, in which he undertook not
to sell baked goods made by him in the local council and its environs for an extended period of time after
the end of the lease.

The Court accepted the motion and held that the tenant may sell baked goods because the contractual
restriction contradicts public policy. The validity of a contractual obligation restricting freedom of occupation
will be examined while weighting competing interests and principles and determining the proper balance
between them. While sometimes it will be possible to restrict the freedom of occupation for the purpose of
protecting intellectual property, trade secrets, and the like, it cannot be restricted solely because of the
experience that the employee has accumulated in his work. Here, while the restriction is levied on a former
employee who has gained experience during his work for the employer, the restriction that appeared in the
lease agreements that do not constitute a framework for employment or trust relations, which may
necessitate exceptional employment restrictions. Hence, this restriction deviates from the essence and
purpose of the agreement and contradicts public policy. Therefore, the contractual restriction is nullified and
the lessee is entitled to sell baked goods.
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Will provisions in a situation of heir after heir shall be canceled in favor of the
second heir if passed before the date of his entitlement

A woman inherited her husband's estate when his will contain a provision for heir after heir, stating the wife
as the first heir, followed by the deceased's brother. In her will, the wife bequeathed to her niece, but upon
her passing it turned out that the brother had passed before her. The brother’'s daughter contended to be
the sole heir.

The Court rejected the objection to the wife’s will and held that the right of the second heir is nullified upon
his passing. Israeli law authorizes a testator to establish an arrangement of heir after heir, so that upon the
passing of the first to inherit, the second shall be entitled to what remains of the estate, provided that he was
eligible for it at the time of the testator's passing. However, if the second heir passes before the time of his
entitlement, the provision of the will in his favor shall be nullified. Here, the testator's wife inherited first,
while his brother, second in the order of inheritance, passed before her. Therefore, the woman's will should
be probated.
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Where one of a married couple dies without a will the other will inherit his share of
the estate regardless of the nature of their relationship.

A married couple signed a separation agreement that stated that each had no financial claims against the
other, but despite this they remained married and did not officially divorce. The husband passed without
leaving a will.

The Court accepted the motion of the wife to inherit her past-spouse due to the existence of a marital
relationship between the testator and her. Israeli law stipulates that in order for a person to inherit its spouse,
the fact that the spouses were officially married at the time of the spouse's demise is the only thing to be
reviewed, with no significance to the question of the nature of the relationship between them, nor to the
situation in which they live separately at the time of the testator's demise. Here, the couple did indeed sign
a document in which they defined their desire to separate and the property separation between them, but
they never formally divorced and only lived separately. Therefore, the wife should inherit her share in her
spouse's estate.
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In a claim that was classified as SLAPP, the amount of expenses awarded will be
directly proportional to the amount claimed

An administrator of a public protest group on Facebook regarding access to the Ha’Assi Stream was sued
for a colossal compensation by Kibbutz Nir David as part of a defamation lawsuit, which primarily focused
on things published by others in the group managed by him.

The Court dismissed the motion for dismissal in limine, due to the lack of sufficient evidence. A SLAPP
(Strategic Lawsuit Against Public Participation) is a claim which is filed in order to use the legal process itself
(regardless of its outcome) as a mean to establish deterrent against public criticism, and therefor constitutes
an abuse of legal proceedings and can be dismissed in limine even if there is a cause of action. When there
are indications that it is a SLAPP but also difficulty reaching a final conclusion on the matter at the beginning
of the procedure, the plaintiff shall be warned that if it turns out that it is a SLAPP, hefty expenses will be
levied upon him at an amount proportional to the amount claimed and he will be allowed to discontinue the
procedure. Here, this is a case in which it cannot be determined that it is a SLAPP without completing the
factual inquiries. Hence, the motion for dismissal in limine was dismissed, with the plaintiffs being warned
that if the Court find the claim to be a SLAPP, they would be required to pay high costs, and they were given
the opportunity to amend the amount of the claim.
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Yards in a house that is not recorded as a condominium may not be divided

An agreement regarding the sharing of a land that was not recorded as a condominium was executed
between parties One of the parties contended that the yards on the land should also be divided equally
between them.

The Court held that the yards must remain a shared property. Israeli law stipulates that in a house that is
not recorded as a condominium, all parts of the house except the apartments shall be deemed shared
property. Here, it is a house that is not recorded as condominium, and therefore the yards are a shared
property. Therefore, the yards cannot be divided.
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Selling an 'apartment’ knowingly it was built without a lawful building permit and
without mentioning this fact in the agreement may be deemed fraud

A person purchased an "apartment"” but in retrospect it became clear to him that from a planning
perspective it was an area that constituted a sealed space on the foundation floor and that the apartment
did not have a legal building permit. The purchaser sought damages from both the seller and the lawyer
who accompanied the sale transaction.

The Court accepted the purchaser’s claim and held that both the seller and the lawyer pay damages to the
purchaser. An harmed party is entitled to damages caused to it as a result of a breach of contract and its
consequences and which the breacher saw or should have seen in advance, at the time of the conclusion
of the contract, as a probable result of the breach. Presenting a representation of a fact knowingly it is not
correct and with the intention that the erring person will act based on the false representation constitutes
fraud. Here, the nature of the apartment as described in the sale agreement did not correspond to the real
planning situation of the apartment, which is a sealed space built without a legal building permit and by that
the agreement was breached. In addition, both the seller and the lawyer presented the "apartment" to the
purchaser as an "apartment" for all intents and purposes, built based on a legal permit, and the purcahser
relied on this false representation, purchased the "apartment" and suffered a financial damage as a result
of that. Therefore, the seller and the lawyer will jointly compensate the purchaser by hundreds of thousands
of shekels - an amount that reflects the value of the ownership rights in the "apartment” as an apartment
built under a lawful building permit.
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Whose line is this Anywav?/Adi Marcus, Adv.

Sometimes, it seems that the entire world revolves around internet platforms and content creation and
many businesses are investing on creating internet content as a way to enhance and develop their
business channels. But what if intellectual property rights are breached as a result, and not necessarily
because of something the business itself published?

When a person publishes an offensive post on Facebook or Instagram or Twitter, Israeli case law has
adopted the European approach (in the absence of Israeli legislation on the matter), under which
internet platform operators will not be liable for the defamation by site guests if they did not know
about the breach and were careful to remove the offensive publication within a reasonable time from
the date they became aware of it'. However, what if a user's post on the site infringes on the
intellectual property rights of a third party? Here too, in the absence of Israeli legislation, case law
adopted the approach anchored in European legislation, based itself on the case law on defamation in
order to resolve the issue of infringement on property rights, and developed the doctrine of
"contributory liability in copyright".

At the beginning of the 21st century, Court holdings found that Internet platform operators would be
held liable for copyright infringement if they contributed to the commission of the infringement by
their actions. For example, actively encouraging or assisting copyright infringement as well as
providing equipment or a service that enables the infringement, and all on the condition that such
contributory liability would only be imposed after finding someone responsible for direct
infringement of copyright (i.e.: First, the infringing surfer must be found and held liable, and only
then the platform can also be held liable). However, in the Haaretz v. Rotter.net holding from late
2024, the Tel Aviv District Court expanded the liability of platform owners. In that case, it was a
platform in which users published newspaper articles copied from other sources. The Court held that
the presence of the publication itself on the platform also makes the platform liable for the direct
infringement (a fact that removed the obstacle arising from the need to oblige the users themselves in
order to set liability on the platform), and that there is justification for imposing direct liability on the
platform due to its actions to clearly and actively encourage users to publish infringing publications
and that the platform provided them with the technological tools to do so in a simple and easy manner.
The Court also noted the large scope of the infringements that constituted most of the content on the
site and also imposed personal liability on the platform operators.

The judgment has broad implications, as it indicates the tendency of the Courts to impose liability,
whether direct or indirect, on Internet platforms in a manner that obligates website operators to ensure
supervision and prevention of copyright infringements through the platforms in content uploaded by
users. A website operator can no longer ignore its liability under the argument that the content was
uploaded by a third party or by a user, and must take significant steps, including working closely with
legal advice, for the purpose of drafting the site's terms of use and user policies, and taking actions
that will enable the site to actively and regularly remove infringing content.

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-

by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
! See: And what if a tweet caused billions of damages? / Adv. Adi Marcus, Published in Afik News 377 28.12.2022: https://www.afiklaw.com/articles/a377

See: Managing a Web Site? You may be Liable for Infringements on your Site/Adv. Shira Zaken Porat, Published in Afik News 201 30.03.2016: https://www.afiklaw.com/articles/a201
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;De quién es esta linea “de todos modos?” /Adi Marcus, Adv.’

A veces, parece que el mundo entero gira en torno a las plataformas de Internet y la creacion de informacion, y
muchas empresas estan invirtiendo en la creacion de contenidos de Internet como una forma de mejorar y
desarrollar sus canales de negocio. Pero, ;qué pasa si se violan los derechos de propiedad intelectual como
resultado, y no necesariamente debido a algo que la empresa en si public6?

Cuando una persona publica una informacion ofensiva en Facebook, Instagram o Twitter, la jurisprudencia israeli
ha adoptado el enfoque europeo (en ausencia de legislacion israeli sobre la materia), segun el cual los operadores
de plataformas de Internet no seran responsables de la difamacion por parte de los visitantes del sitio si no sabian
de la violacion y tuvieron cuidado de eliminar la publicacion ofensiva dentro de un tiempo razonable a partir de
la fecha en que tuvieron conocimiento de ella'. Sin embargo, ;qué pasa si la publicacién de un usuario en el sitio
infringe los derechos de propiedad intelectual de un tercero? También en este caso, a falta de legislacion israeli,
la jurisprudencia adopt6 el enfoque anclado en la legislacion europea, se basod en la jurisprudencia sobre la
difamacion a fin de resolver la cuestion de la infraccion de los derechos de propiedad, y desarroll6 la doctrina de
la "responsabilidad contributiva en materia de derecho de autor".

A principios del siglo XXI, los tribunales determinaron que los operadores de plataformas de Internet serian
responsables de la transgresion de los derechos de autor si contribuian a la comision de la infraccion con sus
acciones. Por ejemplo, fomentar o ayudar activamente del incumplimiento de los derechos de autor, asi como
proporcionar un equipo o un servicio que permita la infraccion, y todo ello con la condiciéon de que dicha
responsabilidad contributiva solo se imponga después de encontrar a alguien responsable del delito directo de los
derechos de autor (es decir: en primer lugar, el internauta infractor debe ser encontrado y considerado responsable,
y solo entonces la plataforma también puede ser considerada responsable). Sin embargo, en el caso Haaretz v.
Rotter.net de finales de 2024, el Tribunal de Distrito de Tel Aviv ampli6 la responsabilidad de los propietarios
de plataformas. En ese caso, se trataba de una plataforma en la que los usuarios publicaban articulos periodisticos
copiados de otras fuentes. El Tribunal sostuvo que la presencia de la propia publicacion en la plataforma también
hace que la plataforma sea responsable de la infraccion directa (hecho que eliminé el obstaculo derivado de la
necesidad de obligar a los propios usuarios para que se implique la responsabilidad en la plataforma), y que existe
justificacion para imponer una responsabilidad directa a la plataforma debido a sus acciones para alentar clara y
activamente a los usuarios a publicar publicaciones infractoras y que la plataforma les brind6 las herramientas
tecnoldgicas para hacerlo de una manera sencilla y facil. El Tribunal también sefialé el gran alcance de las
infracciones que constituian la mayor parte del contenido del sitio y también impuso responsabilidad personal a
los operadores de la plataforma.

La sentencia tiene amplias implicaciones, ya que indica la tendencia de los Tribunales a imponer
responsabilidades, ya sea directas o indirectas, a las plataformas de Internet de una manera que obliga a los
operadores de sitios web a garantizar la supervision y prevencion de las infracciones de derechos de autor a través
de las plataformas en los contenidos subidos por los usuarios. Un operador de un sitio web ya no puede ignorar
su responsabilidad bajo el argumento de que el contenido fue cargado por un tercero o por un usuario, y debe
tomar medidas significativas, incluida la colaboracidn estrecha con el asesoramiento legal, con el fin de redactar
los términos de uso y las politicas de usuario del sitio, y tomar medidas que permitan al sitio eliminar activa y
regularmente el contenido infractor.

"Adi Marcus, Adv. es una abogada en la oficina de Afik & Co. (www.afiklaw.com) que se centra principalmente en el derecho comercial y corporativo, los derechos de
autor, el derecho de los medios de comunicacion y las transacciones internacionales. La abogada Marcus es licenciada en Derecho, tiene un master en comunicacion por la
Universidad de Tel Avivy un MBA internacional por la Universidad Bar Ilan. Realiz6 su pasantia en el Ministerio de Justicia bajo la Fiscalia General Adjunta enfocandose
en derecho civil y derecho de autor, luego trabajo durante unos 18 meses en la oficina de Shlomo Cohen en el campo de la propiedad intelectual, alrededor de 11 afios en el
departamento legal de la red de comunicaciones "Noga Network" (Canal 2 de TV), con su ultimo puesto antes de que la empresa se fusionara con el Canal 10, fue jefa de
departamento en el area legal y luego, antes de unirse a la firma, como asesor legal interno de Kneller Artists Representation, representando en todos los asuntos de
asesoramiento legal a artistas y figuras de la cultura, tanto en Israel como a nivel internacional. Nada de lo aqui escrito debe tratarse como un asesoramiento legal y todos los

problemas deben revisarse caso por caso. Para mas detalles: +972-3-6093609 o al correo electronico: afiklaw@afiklaw.com.
! Ver: ;Y si un tuit causara miles de millones de dafios? / Adv. Adi Marcus, publicado en Afik News 377 28.12.2022: https:/es.afiklaw.com/articles/a377
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